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1 VI DECGRAPHER: W are now on the record. 1 send or receive any texts, enmils or nmessages from anyone
2 Today is Friday, February 19th, 2021. The tinme is 2 involved in this lawsuit during this deposition. Wuld
3 2:30 p.m The videographer is Alex Poli, of Mir 3 you agree to that, Dr. Collins?
4 Litigation Video, located in Al buquerque, New Mexico. The 4 A Yes.
5 court reporter is Theresa DuBois, of Al buquerque Court 5 Q What did you do to prepare?
6 Reporting Service. 6 A So, to prepare, | nmet with the attorneys to
7 We are here for the deposition of Secretary 7 discuss the case.
8 Tracie C. Collins, MD., in the case of ETP R o Rancho 8 Q Did you review any docunents?
9 Park, LLC, et al., versus Mchelle Lujan Gisham et al. 9 A | received an enmail with docunents that | had a
10 Filed in the United States District Court for the District 10 chance to skim |'ve been going since about 6 this
11 of New Mexico. Case No. 1:21-CV-00092 JB/KK. This 11 norning so | did receive docunents, but limted tine to
12 deposition is being held via Zoom Vi deo Conferencing. 12 revi ew.
13 Counsel will please state their appearances and 13 Q Do you renenber any of the documents that were
14 stipulate to the witness being sworn in renotely. 14 sent to you?
15 MR, ROCERS: Good afternoon. M name is Pat 15 A No, | do not.
16 Rogers, | represent the plaintiffs and | stipulate to the 16 Q Have you had the chance to talk to Dr. Smel ser
17 deposition being taken remotely. 17 about his deposition in the DOH admi nistrative proceedi ng?
18 MS. DUDLEY: Good afternoon. MW nane is 18 A No, | have not.
19 Maria Dudley. And present with ne are ny colleagues Holly 19 Q Wien is the first tine that you were inforned
20 Agaj anian and Kyle Duffy. W represent the defendants in 20 there was a dispute or an issue with regard to tranpoline
21 this matter, including Secretary Collins. W also 21 gynms or tranpoline conpanies?
22 stipulate to the witness being sworn in remotely. Thank 22 A It was about three weeks ago.
23 you. 23 Q And | don't mean to inquire about information you
24 TRACIE C. COLLINS, MD., 24 received fromany of your attorneys, but who was that
25 having been first duly sworn, testified as follows: 25 conversation with?
8
1 EXAM NATI ON 1 A That was with a Billy Jinmenez.
2 BY MR ROCERS: 2 Q And what did he tell you?
3 Q Madam Secretary, ny nane is Pat Rogers, | 3 A There's a lawsuit.
4 represent the plaintiffs. And | would like to know, would 4 Q Did he tell you anything el se?
5 you prefer to be -- that | refer to you as "Madam 5 A He didn't even --
6 Secretary" or "Dr. Collins?" What is your preference? 6 MS. DUDLEY: (bjection, seeks privilege --
7 A Dr. Collins will suffice. Thank you. 7 privileged information. M. Jinmenez is now general
8 Q Dr. Collins, have you been deposed previously? 8 counsel for the Department of Health. 1'll instruct the
9 A No. 9 witness not to answer.
10 Q I'"'msure your attorney -- |'msure your attorneys 10 Q (BY MR ROGERS) Oher than M. Jinenez, did you
11 have net with you and prepared you properly, but let ne 11 di scuss the issue of tranpoline gyns with anyone?
12 discuss just a few of the usual rules. |If | ask a 12 A There was one conversation | had with a nmenber of
13 question that you do not understand, would you ask ne to 13 DOH when there were concerns, maybe a nmonth ago, with
14 rephrase it? 14 tranpolines and safety.
15 A Yes. 15 Q And was that DOH enpl oyee an attorney?
16 Q And the answers have to be verbal. And you 16 A No.
17 understand that? 17 Q And who was that?
18 A I do. 18 A Jason Cornwel | .
19 Q And if | cut you off and you're not finished, 19 Q And what did M. Cornwell tell you?
20 woul d you neke sure to let me know so that you can finish? 20 A I'"mjust pausing to remenber. He basically said
21 A Yes. 21 there were concerns about our orders and their inpact on
22 Q And if -- and if -- and at any time if you need a 22 the tranpoline businesses.
23 break just let us know, including your -- including your 23 Q Do you renenber anything else fromthat
24 inportant natter this afternoon. 1'd like to ask about an 24 conversation?
25 honor system here; if you would agree that you would not 25 A Unfortunately, | do not.
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1 Q And who is Dr. Snel ser? 1 A No, |'m not.
2 A Do you have a first nane? 2 Q Dr. Scrace provided an affidavit in one of these
3 Q Chad B. Snmelser. M understanding is that he is 3 cases and he said -- he was tal king about the novelty of
4 deputy chief epidem ol ogist, bureau chief for infectious 4 the Corona virus problem He said, "W are, therefore,
5 di sease, epidenmiology bureau. Does that help you place 5 required to use whatever data and experiences in other
6 hin®? 6 states and countries that is available to nake the best
7 A Yes, that's correct. 7 decisions that we can." Does that nmake sense to you?
8 Q Ckay. And he testified in the administrative 8 A It has rel evance.
9 proceeding and | want to read this to you. | asked him 9 Q So data and experiences fromother states is
10 "WII you consider putting tranmpoline conpanies in the 10 sonething that shoul d be considered?
11 sanme category as cl ose-contact businesses with gyns and 11 A It's sonething that can be considered.
12 group fitness exercises and so on? WII| you do that, 12 Q Should it be considered?
13 sir"? 13 A I think it can be considered. | wouldn't use the
14 And he answered "Yes." 14 word "shoul d."
15 And | said, "WII you do that quickly because 15 Q Okay. Are you aware that no other state has
16 every day they're out of business is one day closer to 16 prohibited trampolining?
17 when they will never be able to open the business." And 17 Ms. DUDLEY: (bjection, foundation.
18 he said "Yes." 18 You can answer, if you can, Dr. Collins.
19 To your understanding, no one in state governnent 19 A I don't know.
20 is considering putting tranpoline conpanies in the same 20 Q (BY MR ROGERS) Wuld that matter to your
21 category as close-contact businesses, correct? 21 decision, as to where it's appropriate to place tranpoline
22 MS. DUDLEY: (njection, seeks confidential 22 gyms in the -- in the definitions in the public health
23 and privileged information protected by executive 23 orders, that no other state has prohibited trampoline
24 privilege. 1I'mgoing to instruct the witness not to 24 gyms?
25 answer. 25 MS. DUDLEY: bjection, form
10 12
1 Q (BY MR ROGERS) Have you had a conversation with 1 You can answer, if you can, Dr. Collins.
2 anyone outside of the governor's office concerning -- 2 A Wiat |'d like to share is that New Mexico is New
3 concerning Dr. Snelser's commitnent to reviewthe 3 Mexico and while there could be Dr. Scrace referencing
4 situation and pronptly address the possibility that 4 other states, which likely predates ny tenure, we have to
5 tranpoline gyns woul d be classified as cl ose-contact 5 think about New Mexico and what are the issues specific to
6 busi nesses? 6 this state as we nake deci si ons about keepi ng New Mexi cans
7 A No, | have not. 7 healthy and safe.
8 Q And that's not sonething that you're considering 8 Q (BY MR ROGERS) And Dr. Collins, the answer to
9 at this point intime, | take it? 9 ny question? Don't you agree that it's appropriate to
10 MS. DUDLEY: (bjection, seeks privil eged 10 consider what experts in 49 other states have decided with
11 information protected by executive privil ege. 11 regard --
12 And I'msorry, I'll also instruct the w tness not 12 MS. DUDLEY: (bjection --
13 to answer. 13 Q (BY MR ROGERS) -- with regard to tranpoline
14 Q (BY MR ROGERS) kay. Dr. Snelser testified 14 gyns?
15 that the -- that the public health orders in New Mexico 15 MS. DUDLEY: Objection, form
16 are the nost strict orders in the nation. Do you agree 16 Dr. Collins, when | object, you can go ahead and
17 with that? 17 answer unless | instruct you not to. GCkay? So, please go
18 MS. DUDLEY: Objection, foundation. 18 ahead and answer if you can.
19 Q (BY MR ROGERS) You may answer, Doctor. 19 THE W TNESS: Ckay.
20 A I don't know that 1'd say that they're the nost 20 A Coul d you rephrase the question?
21 strict in the nation. | think conpared to neighboring 21 Q (BY MR ROGERS) Yes. Don't you think it's
22 states they are restrictive. 22 inportant to evaluate and consider the fact that 49 other
23 Q Are you aware of any analysis of the other 23 states, and 49 -- and presumably 49 other states with
24 state's orders that would address this issue, as to the 24 experts just like New Mexico, have determined that it's
25 nost restrictive public health orders in the nation? 25 not necessary to prohibit tranpoline gyms?
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1 MS. DUDLEY: Qbjection, form 1 Was it over 70 percent and under 807?
2 A You can -- 2 A | do not renenber approxi mately.
3 MS. DUDLEY: Objection, form 3 Q You don't renenber -- you don't renmenber any
4 Go ahead, Doctor. 4 nunber what soever ?
5 A You can consider that information but you al so 5 A | do not.
6 need to | ook at national guidance and also literature. 6 Q Today it's considerably |ess, correct?
7 Q (BY MR ROGERS) Ckay. What literature suggests 7 A Yes.
8 to you that tranpoline gyns should not be allowed to 8 Q Do you have a sense of the magnitude: half,
9 operate with the sane restrictions, for exanple, as gyns? 9 quarter, 33 percent?
10 A So when you consider literature, what we have 10 A | have not done those calculations, | don't have
11 available is regarding the pandenmic itself. There is no 11 that nunber.
12 specific data that |I'maware of about tranpolines. 12 Q So if the public health orders were designed to
13 Q Woul d you agree that as far as you know, that the 13 address that potential problem of being overwhel ned,
14 risk of a COVID transmission or infection in a tranpoline 14 right now that isn't a significant problem is it?
15 conpany is certainly no greater than the same risk at a 15 MS. DUDLEY: (bjection, form
16 gyn® 16 A Overwhel ming the healthcare systemis not a
17 MS. DUDLEY: (bjection, foundation and form 17 problem as of today.
18 A I would not agree. | would |ook at the situation 18 Q (BY MR ROGERS) Gkay. And it's a question a
19 of can you keep a mask on, can you socially distance. And 19 little bit off track, but it's been on ny nmind for sone
20 so those are two of the three best practices we have. 20 time. A lot of tines when there are reports about the
21 Q (BY MR ROGERS) What woul d | ead you to believe 21 COVID patients being treated in New Mexico, there's a
22 that you can't do those at a tranpoline gymand you can do 22 reference to nonresidents being treated here. Are those
23 themat a gynP 23 nonresidents people who contracted COVID outside of New
24 A Because in junping up on a tranpoline, it is hard 24 Mexico and were transported to New Mexico?
25 to keep a nask in place. Having students -- or excuse 25 A I"msorry, | cannot answer that question.
14 16
1 me -- having children run around, it's hard to maintain 1 Q Ckay. You understand what |'m asking, though?
2 the social distancing. 2 A Uh- huh.
3 Q Are you aware of any study to support those 3 Q There's a nunber out there that soneone has,
4 opi ni ons? 4 right?
5 A I'"'maware of the recommendations of the social 5 A | understand your question, it's just | don't
6 di stanci ng, mask wearing and hand washi ng, but not 6 have that data in front of ne.
7 specific to tranpoline parks, no publications. 7 Q Ckay. Or, alternatively, is it -- were they New
8 Q Have you conducted any inpairnments on masks and 8 Mexico residents who contracted COVID outside of New
9 j unpi ng? 9 Mexico and were transferred to New Mexi co?
10 A No, | have not. 10 A | don't have that data in front of ne.
11 Q I had the occasion to listen in to at |east parts 11 Q Okay. So our state may be providing beds for
12 of the Senate Rules Conmittee Hearing this norning. | 12 persons who are not residents and did not contract COVID
13 want to nake sure | heard you on a couple of points. | 13 in New Mexico; is that correct?
14 understood you to say that the public health orders were 14 MS. DUDLEY: Objection, foundation.
15 based in large part on the concern that New Mexico's 15 A Wthout the data in front of me it would be an
16 healthcare facilities could have been overwhel med. Am| 16 assunption that it's correct.
17 remenbering correctly that was your testinony this 17 Q (BY MR ROGERS) Wo would you ask for that data?
18 nor ni ng? 18 A I woul d ask the healthcare systens.
19 A That's correct. 19 Q You said this nmorning, for the nental health of
20 Q And what was the peak of the beds that were being 20 our kids it is tine to work toward opening, but | think
21 used to address COVID? What was the peak, 70-sonething 21 your context was tal king about schools. Is that right?
22 percent? 22 That -- that when you said for the mental health of our
23 MS. DUDLEY: Foundati on. 23 kids, it is time to work toward opening, were you just
24 A | don't renmenber the exact peak nunber. 24 referring to schools or opening up, for instance, exercise
25 Q (BY MR ROGERS) Do you remenber approximately? 25 to kids?
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1 MS. DUDLEY: (bjection, form 1 Q Okay. And if they socially distance and wear
2 A Yes, | was referring to schools. 2 their masks, then the risks have been consi dered and those
3 Q (BY MR ROGERS) Do you agree it would be a good 3 activities are allowed, correct?
4 thing to find ways to get kids nore exercise during the 4 A Correct.
5 COVI D pandemi c? 5 MS. DUDLEY: bjection, form
6 MS. DUDLEY: (Objection, form 6 Q (BY MR ROGERS) Do you know how you soci al
7 A | agree that it's a good idea to get kids back in 7 distance playing basketball?
8 school and to the extent that they can remain out doors 8 A Per haps you can tell ne.
9 and distance, it's good to get them exercising. 9 Q You can't do it.
10 Q (BY MR ROGERS) You don't think there's any form (10 Do you know how you social distance -- do you
11 of indoor exercise that is good for kids? 11 know how that professional soccer team social distances?
12 MS. DUDLEY: njection, form foundation. 12 A I'"ve not actually considered that question.
13 A | do not agree at this tine. 13 You'll have to either rephrase it or | can't answer it.
14 Q (BY MR ROGERS) Let ne nmke sure | understand 14 Q Well, do you understand that the state has
15 you. So -- so you believe it is not safe for kids to 15 provided an exception for the professional soccer teamto
16 exercise indoor with masks and social distancing and so 16 practice, right?
17 on; is that correct? 17 A Correct.
18 A I don't -- 18 Q Was that your decision?
19 MS. DUDLEY: njection, form 19 MS. DUDLEY: (bjection, seeks privileged
20 A I''mconcerned that we don't have an option to 20 information protected by executive privilege.
21 offer that as of today and so that is what |'m concerned 21 MR ROGERS: No, | don't think so. |It's --
22 about. 22 it's -- the question to Dr. Collins is, is her authority
23 Q (BY MR ROGERS) So it's your understanding that 23 and in her decision making capacity. And if she didn't
24 kids are not exercising indoors at a nunber of different 24 nmeke the decision, that's fine, but if she did, she's got
25 facilities: N nja gyms, tunbling acadenm es and so on? 25 to state it.
18 20
1 You don't understand that that's going on right now? 1 MS. DUDLEY: Thank you for clarifying,
2 MS. DUDLEY: (njection, form foundation. 2 M. Rogers. |'Il withdraw the objection for this
3 A It's not that | don't understand. |'m]looking at 3 question.
4 it fromthe lens of the public health and what's safe, and 4 A Can you clarify the date when that decision was
5 the safest exercise would be outdoors with distancing. |If 5 made?
6 they're up to other activities, | amnot comrenting on 6 Q (BY MR ROGERS) Oh, two nonths ago,
7 that. 7 two-and-a-hal f nonths ago.
8 Q (BY MR ROGERS) I'mhaving a little bit of 8 A So I'mgoing to have to tell you that predates ne
9 trouble following you. | don't knowif you're saying it's 9 if it was two-and-a-half nonths ago.
10 a bad idea, but I knowit goes on, or if you're saying 10 Q Okay. GCkay. Wio is it, to your know edge, now
11 tunbling and Ninja activities and a collection of indoor 11 that is responsible for these decisions as to who is going
12 exercise for kids is prohibited at this tinme? 12 to be allowed to conduct their business and who is not?
13 MS. DUDLEY: njection, form 13 How i s that decision nmade?
14 A Coul d you rephrase the question? 14 A Can you provide nore clarification or rephrase
15 Q (BY MR ROGERS) Yeah, that was a little bit 15 the question?
16 difficult. |1'mnot sure | understand what you've said. 16 Q Yes. You're familiar with the definitions in
17 Do you understand that kids are now i ndoors and 17 your public health orders, right?
18 exercising? They're playing -- they can play basketball, 18 A Uh- huh.
19 they can swim they can go to a Ninja park. They can -- 19 Q Wio is responsible for the verbiage in those
20 they can go to tunbling, they can go to gymastics? Do 20 public health orders?
21 you understand that, Dr. Collins, under -- under your 21 A That is general counsel.
22 current public health order? 22 Q Ckay. Are you involved in that at all?
23 A | understand that if they can socially distance 23 A To the extent that | approve it, yes.
24 and wear their nasks, that, yes, they can engage in those 24 Q kay.
25 activities. 25 A Yeah.
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1 Q We'll get back to that. 1 Q Okay. Wouldn't that be subsumed in the

2 This nmorning, you indicated that one of the 2 positivity calculation for each county?

3 problems in New Mexico is a lack of public funding for 3 A Positivity is based on cases divided by tests.

4 public health. Did | get that correct? 4 Q Ckay.

5 A Not conpletely. |It's alack -- it's a problem 5 A And then, when you | ook at cases by county,

6 throughout the country. 6 that's cases by nunber of people in a county.

7 Q Ckay. Because, actually, the funding for public 7 Q I's there any positivity rate that would allow the

8 health in New Mexico puts New Mexico in the top ten of the 8 state to open up certain or all of the close-contact

9 50 states, right? 9 recreational facilities that are now prohibited from
10 MS. DUDLEY: Objection, foundation. 10 openi ng?

11 A Not -- that's not correct. 11 A | don't have an absol ute nunber for you today.
12 Q (BY MR ROGERS) Wiere -- where does New Mexico 12 W will have to evaluate noving forward, what trends we
13 fall wunder the guidelines and studies of this factor? 13 see in the cases.
14 A I'd have to look nmore explicitly at the data, but 14 Q Do you know any other state that does it this
15 when | say it's not correct, our funding is not sufficient 15 way, that -- that provides for openings if a positivity
16 to sustain our activities. 16 rate is below a certain figure?
17 Q Ckay. So you're not disagreeing with the 17 A I do not know.
18 proposition that we may be in the top ten of states per 18 Q One of themwould be California. And in
19 capita for funding -- for public funding? You're stating 19 California, if the positivity rate goes below 5 percent in
20 that whatever it is, it's not enough? 20 any county, then tranpoline gyms, anong others, can open.
21 A Correct. 21 California is considered to be the second-npst restrictive
22 Q Ckay. You stated that "We will not redo the 22 state with regard to tranpolining.
23 matrix." And | -- | think | understood you to nean that 23 Woul d that be a good figure to shoot for and to
24 the green, yellow and red schene was not going to be 24 allow tranpoline gyns or conpanies to open when the
25 redone. Did | -- is that a correct understanding? |Is 25 positivity rate in a county went below 5 percent?

22 24

1 that what you neant by the "matrix"? 1 MS. DUDLEY: (bjection, form foundation.

2 MS. DUDLEY: (bjection, form 2 A You know, we are evaluating data specific to New

3 A So as of today we're not going to redo the 3 Mexico and we need to continue to | ook at our nunbers to
4 matrix, but we could change how we approach things noving 4 deci de what nmakes sense for us.

5 forward as we | ook at what goes on in the state with 5 Q (BY MR ROGERS) So do you have any sense of

6 COvI D. 6 what -- what nunbers woul d make sense for New Mexico? In

7 Q (BY MR ROGERS) And one of the things that you 7 that regard, the positivity rate?

8 nentioned was the positivity rate, that that would be a 8 A No, not as of today.

9 significant factor in possible changes; is that correct? 9 Q You told the Senate committee this norning that
10 A That could be one of the matrix, that's correct. 10 it was vital to have businesses at the table, and by that,
11 Could be -- 11 | understood you to say that it was inportant that the
12 Q Anyone el se -- 12 state hear and understand the concerns, and in sone
13 A -- on the matrix. 13 instances, the desperation of the people who are out of
14 Q And | interrupted. | apologize, Dr. Collins. 14 work and the enployers who are in financial straits.

15 Did you finish? 15 Are you aware of any tranpoline owners getting a
16 A No, | was clarifying, it could be one of the 16 chance to talk to DOH or anyone about the devastation that
17 metrics. 17 they're trying to deal wth?

18 Q What part of the other potential factors? 18 MS. DUDLEY: Objection, form

19 A So in addition to positivity, there is also the 19 A No, |'m not aware.

20 | ooki ng at cases per county and the eight per 100,000 cut 20 Q (BY MR ROGERS) Are you aware that the

21 point. So there's the percent of positivity of tests and 21 definitions of "close-contact business" and "cl ose-contact
22 then there's the cases per county. 22 recreational facilities" have changed over time?

23 Q And -- and |I'mnot quite certain |'m hearing you. 23 A No, |'m not aware.

24 Case sonething per county? Case? 24 Q Woul d that make any difference to your eval uation
25 A Cases per county. 25 of whether tranpoline gynms belong in the category with
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1 gynms and group fitness classes or not? 1 A What | indicated was the up to 5,000 was the
2 A I woul d consider that it mght influence, yes, 2 range.
3 how I' m thi nki ng. 3 Q (BY MR ROGERS) Right. Didn't you tell the
4 Q What el se might influence how you're thinking 4 commttee that you thought it appropriate for discretion
5 with regard to whether tranpoline gynms have been properly 5 to be exercised and perhaps citations |ess than $5, 000
6 placed in a category? 6 m ght be appropriate?
7 A No additional thoughts at this time. 7 MS. DUDLEY: (bjection, form
8 Q Ckay. |1'd like to ask about the current public 8 A Yes.
9 health order. It's Exhibit 1. 9 Q (BY MR ROGERS) And what would be the criteria
10 (Exhibit No. 1 marked for identification.) 10 to deci de whether a $5,000 maxi mum proposed fine is
11 MR, ROGERS: M. Artuso? 11 appropriate or sonmething | ess?
12 MR ARTUSO |I'mworking onit, Pat. For 12 A | do not have criteria in front of nme. It would
13 sone reason, it pulled up -- oh, | see. There it is. 13 be sonmething | would consider and I'd want to speak with
14 Q (BY MR ROGERS) Dr. Collins, this is the current 14 counsel about the range.
15 public health order, January 29, 2021. And I'd like to 15 Q Ckay. What -- under these circunstances, these
16 refer you to page 13, paragraph 6. And | think you were 16 are businesses which the State has shut down and has
17 asked a question somewhat referencing that this norning. 17 threatened with a $5,000 violation for each day that
18 And this is your order, correct? 18 they' re open, correct?
19 A Correct. 19 A Up to 5,000, correct.
20 Q And you reviewed it before you signed it, right? 20 Q Yeah. So under the circunstances where a
21 A Correct. 21 business is shut down, has no incone, got to shed
22 Q And it indicates that "Any and all State 22 enpl oyees, they still have all sorts of obligations:
23 officials authorized by the Departnent of Health may 23 rent, loan, insurance and so on, howis any fine
24 enforce this order."” What's the process -- well, what's 24 appropriate if they have no noney coming in and they're
25 the process for authorizing any and all State officials to 25 cl osed?
26 28
1 enforce this order? 1 MS. DUDLEY: bjection, form foundation.
2 A In nmy short tenure here, |'ve not actually seen 2 A Public health orders during this pandemic are to
3 the paperwork that spells out the process. 3 keep New Mexi cans safe.
4 Q Do you know who it is at the Department of Health 4 Q (BY MR ROGERS) And do you have some thought as
5 that authorizes "any and all State officials" to enforce 5 to how it nekes sense to propose a $5,000 fine against
6 the order? 6 smal | businesses or individuals who are now out of
7 A | seek the input of general counsel for guidance. 7 business and have no source of incone to take care of
8 Q Ckay. This would require some sort of -- some 8 their famly or their enployees?
9 sort of authority for soneone el se to issue and authorize 9 A Lack of enforcement of the public health orders
10 the enforcenent of this order? |f you're not doing it, 10 will put people at risk.
11 someone el se nust have been authorized to do so at the 11 Q I's there anything that you can add to your
12 Departnent of Health? 12 answer?
13 MS. DUDLEY: njection, form 13 A No.
14 A It has to be authorized by the Departnent of 14 Q What's the process for sending out a notice of
15 Health, and so |I would want to defer to the paperwork to 15 contenpl ated action by the departnent?
16 understand the process that we have in place. 16 A Again, in ny short tenure here, | need to visit
17 Q (BY MR ROGERS) kay. There's -- it's 17 with general counsel to understand what that process is.
18 government, so there's going to be sone sort of paper 18 Q And so during your tenure, the notices that have
19 trail here and assignment of authority, correct? 19 been sent out, you haven't been asked to approve, nor are
20 A Correct. 20 you inforned about the notices; is that correct?
21 Q Ckay. You were asked this nmorning as to why each 21 MS. DUDLEY: (bjection, foundation.
22 and every citation that the Departnment of Health proposes 22 A Can you rephrase the question?
23 a $5,000 fine. And | think you indicated that that was 23 Q (BY MR ROGERS) Yes. During the time in which
24 just not something in your know edge at this tinme, right? 24 you have been acting secretary, you haven't been asked to
25 MS. DUDLEY: (bjection, form 25 approve any notice of contenplated action by the
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1 departnent; is that correct? 1 MS. DUDLEY: Objection, foundation, form
2 A That's correct. 2 A I'mnot aware.
3 Q Do you know who it is that decides to send out 3 Q (BY MR. ROCERS) Gkay. What do you know about
4 these notices? 4 the inpartial hearing officers hired by the Departnent of
5 A That cones from general counsel. 5 Health to review the Departnment of Health's decisions?
6 Q I's that M. Jinenez? 6 A Can you rephrase the question?
7 A He's one of them yes. 7 Q Yes. There are -- by regulation, inpartial
8 Q The adnministrative process to chall enge these 8 hearing officers are hired by the Departnment of Health to
9 citations is -- starts with the hiring of a hearing 9 review the Departnent of Health's decisions. And are
10 officer who is hired and appointed by the Departnent of 10 you -- do you have any know edge about those procedures?
11 Health. The regul ati ons provide that the hearing officer 11 A No, | do not.
12 nust hold a hearing within 60 days of the notice. The 12 Q Do you have any know edge about the hiring of
13 hearing officer has 30 days after the hearing to submt 13 inpartial hearing officers?
14 his report and recomendations to you, for a final 14 A. No, | do not.
15 decision. And your final decision is due 45 cal endar days 15 Q Are you aware of any DOH hearing officer ever
16 later and the decision nust be nmailed within 15 days, 16 finding against the department in any COVID-rel ated
17 certified nail after that. So the regulations provide for 17 citation to fine or shut down a busi ness?
18 150 days, plus however long it takes to get the U S nuil. 18 M5. DUDLEY: M. Rogers, if you're going to
19 Let me first start with this: Have you signed 19 continue to relitigate your adninistrative |law hearing --
20 off on any recommended deci sions? 20 or law case, |'mgoing to have to direct the witness not
21 A Since ny start date of Decenmber 14th, | don't 21 to answer at this point.
22 recall signing off on any. 22 MR ROGERS: | think you're nisunderstanding.
23 Q  Is soneone else doing -- doing that task, signing |23 w're not at that point in the administrative | aw case.
24 off the decisions that are assigned to the secretary? 24 1'm asking about procedures and |'m aski ng about the
25 MS. DUDLEY: Objection, foundation. 25 State's systemand process for addressing concerns and the
30 32
1 A What | can say is that |'ve signed public health 1 devastation that is being inflicted upon small businesses.
2 orders that | renenber signing. 2 So I'mgoing to ask Dr. Collins to answer that question.
3 Q (BY MR ROGERS) And -- and so to the best of 3O let me -- let me see if we can speed this up.
4 your menory, you' ve never had to review recommended 4 Q (BY MR ROGERS) You don't have any know edge
5 decisions and nake the final decision on behalf of the 5 about what hearing officers do with regard to citations,
6 Departnent of Health concerning one of these COVID 6 right?
7 violations? 7 A Not as of today, that's correct.
8 A | have deferred to general counsel. 8 Q And so you wouldn't know if any hearing officer
9 Q Have you been consulted at all during your tinme 9 ever hired by the Department of Health, has ever reduced a
10 as the acting secretary, concerning those decisions? 10 fine proposed by the Departnent of Health, right? You
11 A I do not recall. 11 woul dn't know?
12 Q You're aware the State of New Mexico has taken a 12 MS. DUDLEY: (bjection, form
13 legal position that no damages will be paid to any 13 A I don't know.
14 business for any shutdown under these public health 14 Q (BY MR ROGERS) Correct?
15 orders; you're aware of that, right? 15 A Correct.
16 MS. DUDLEY: Counsel, | think you shoul d wrap 16 Q And you wouldn't know if a hearing officer hired
17 up this line of questioning. W' ve given you sone 17 by the Departnent of Health ever found against the
18 latitude, but if you're going to relitigate your 18 department in any administrative hearing related to COVID
19 administrative |aw case here, that's not appropriate. 19 or any public health order, would you?
20 MR ROGERS: Ckay. Thank you. 20 MS. DUDLEY: (bjection, form
21 Q (BY MR ROGERS) Can you answer, Dr. Collins? 21 A You know, two nonths on the job and the word
22 A | cannot. 22 "ever" seema bit contradictory; no, | do not.
23 Q  Ckay. The departnent has not adopted a rule that 23 MR ROGERS: GOkay. Exhibit 2, please.
24 woul d al | ow peopl e and busi nesses to chall enge the public 24 (Exhibit No. 2 marked for identification.)
25 health orders, has the department? 25 Q (BY MR ROCERS) Executive Order 2020-04 is -- is
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1 the CGovernor's sort of foundational or original -- one of 1 COVID cases, how many may be fal se positive tests?

2 the early Executive Orders and it's still in effect. 1'd 2 MS. DUDLEY: (bjection, form foundation.

3 like you to turn to page 2, paragraph 1. The governor is 3 A I don't have that nunber.

4 directing all branches of State governnent to mininze 4 Q (BY MR ROGERS) There is a nunber, though,

5 physical and economic harm Has the Department of Health 5right? | nean, that's in the scientific literature and

6 done anything to minimze physical and economni c harnf 6 false positive tests are just a function of where we are

7 MS. DUDLEY: Objection, form 7 today in the application of the science?

8 A Can you rephrase the question? 8 MS. DUDLEY: (bjection, form foundation.

9 Q (BY MR ROGERS) Yes. And I'lIl -- and why don't 9 A Fal se positives vary by the test and they are a
10 you take just a minute to read the paragraph, because | 10 part of that, but it's not a nunber that we readily have
11 skipped fromthe begi nning, where it reads: "All branches 11 available. It's not factored into sensitivity.

12 of State governnent shall cooperate with federal 12 Q (BY MR ROGERS) Wiy isn't it factored into
13 authorities, other states and private agencies to provide 13 sensitivity?
14 resources and service necessary to mninze physical and 14 A Because sensitivity is true positives, and true
15 economc harm" 15 positives plus fal se negatives.
16 I"'mgoing to ask you to tell ne what the 16 Q How can you have a true positive if you don't
17 Departnent of Health has done to address the economic harm 17 know how naeny fal se positive tests you have?
18 of the shutdown orders that have been -- the public health 18 MS. DUDLEY: bjection, form
19 orders that have been pronul gat ed? 19 A We don't -- we don't have that data readily
20 MS. DUDLEY: (Objection, form 20 available. That's by Iab.
21 A We have worked to keep New Mexicans safe and to 21 Q (BY MR ROGERS) GCkay. So if | understand, there
22 reduce norbidity and nortality by keeping people alive. 22 is a nunber; there's scientific analysis of the percentage
23 W have allowed for themto still have an opportunity in 23 of false positive tests for antigen testing, it's just
24 the future to reopen their businesses. 24 sonething that you don't have at this point in tinme?
25 Q (BY MR ROGERS) And so, that would be the extent 25 A Correct.
34 36

1 of the -- of the -- of the assistance to nininmze econonic 1 Q So under the PPV, the positive predicted value, a

2 harmthat you're aware of ? 2 test with a 98 percent specificity would have a positive

3 MS. DUDLEY: (Objection, form 3 predicted value of just over 80 percent in a population
4 A There's probably nore, but as of today, that's 4 with 10 percent prevalence, right? And that would nmean --

5 what ny response is. 5 MS. DUDLEY: (bjection -- oh, I'msorry. I'm

6 Q (BY MR ROGERS) In the current public health 6 sorry.

7 order, the npst recent figures indicate 176,211 positive 7 Q (BY MR ROGERS) And that would nean 20 out of

8 COVI D-19 cases and 3,355 rel ated deaths in New Mexi co. 8 100 positive tests would be fal se positives?

9 Does that sound about right? 9 MS. DUDLEY: Objection, foundation, form
10 A Sounds pretty close, yes. 10 Q (BY MR ROCGERS) Can | direct your attention to
11 Q New Mexi co does not use the antigen testing, it 11 Exhibit 2A, the FDA letter?

12 uses PCR testing, right? 12 A Sure.

13 MS. DUDLEY: njection, form 13 (Exhibit No. 2A marked for identification.)
14 A You'll need to clarify where the PCR testing is 14 Q This is fromthe FDA. And are you faniliar with
15 done. 15 this analysis and this work by the FDA concerning fal se
16 Q (BY MR ROGERS) In New Mexico -- you referred to 16 positives in the antigens?

17 it this norning, testing for COVID 19 is via the PCR 17 A | have not read this report.

18 testing, right? 18 Q Okay. |Is there a reason that the State has not
19 A In the comunity, that's correct. 19 attenpted to address the false positive tests with

20 Q Ckay. You're drawing a distinction and I'm not 20 antigens?

21 sure what you nean, "in the community." What do you nean? 21 MB. DUDLEY: Objection, foundation, form
22 A Right. So, largely, when someone goes to one of 22 A Wth broad use, except in shelters, of PCR

23 our sites for testing, it's PCRtesting. Wen we have 23 testing, we've not looked at this data in antigen testing.
24 testing in shelters, it's antigen testing. 24 Q (BY MR ROGERS) Okay. The total New Mexico

25 Q  On the antigen testing of the 176,211 positive 25 popul ation is approximtely 2 nillion; is that --
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1 A That's correct. 1 A No, | do not.
2 Q -- is that about right? 2 Q And that's sonething that the State could
3 And given the 176,211 reported positive tests as 3 deternmine, right?
4 of February 4th, that woul d be about 8.8 percent of the 4 A 1'd have to think about that question. Again, it
5 popul ati on? 5 depends on the lab and what tests they're using.
6 MS. DUDLEY: (bjection, form 6 Q Q her states and other countries calculate the
7 A If you have a cal culator, that sounds correct. 7 false positive rate for PCR tests, right?
8 It's about 2.1 million for the popul ation and yes. 8 Ms. DUDLEY: Objection, form foundation.
9 Q (BY MR ROGERS) Al right. And do you have a 9 A | don't know what other states are doing.
10 sense -- or better yet, an actual nunber or percentage of 10 Q (BY MR ROGERS) Do you know that there's
11 how much of the testing is antigen and how nmuch is PCR? 11 scientific literature about this issue, the false positive
12 A I do not have a nunber. 12 rate of PCR tests?
13 Q I's the antigen just used in those conmmunal 13 A Yes, | do.
14 settings that you discussed, of jails, shelters, and so 14 Q Have you studied that?
15 on? 15 A Not recently. |It's been a fire hydrant since |
16 A Actually, it's also used in long-termcare 16 started.
17 facilities but it's conbined with PCR testing. 17 MR ROGERS: Can | have Exhibit 4, please?
18 MR ROGERS: Ckay. Can | have Exhibit 3, 18 (Exhibit No. 4 narked for identification.)
19 pl ease? 19 Q Page 3, please. This is the conclusion here:
20 (Exhibit No. 3 narked for identification.) 20 Wth a 1 percent infection rate in the test population, a
21 Q This is the report on the PCR testing for 21 false positive rate of only .5 percent |eads to nearly 40
22 COVID-19. And as of February 4th, page 2, it indicates 22 percent of the positive test results being wong. Is that
23 that 2,386,859 PCR tests have been conducted in New 23 consistent with what you know about the literature and
24 Mexico. And so, we now have tested nore than the total 24 fal se positive rates?
25 popul ation of the state, right? 25 MS. DUDLEY: (bjection, form
38 40
1 MS. DUDLEY: Objection, form 1 A I woul d have to review this, what you're show ng
2 A Tested nore -- can you rephrase the question? 2 nme, in depth to give you an honest answer that | would
3 Q (BY MR ROGERS) Yeah. W now have nore tests 3 feel good about.
4 than we have people, right? 4 Q (BY MR ROGERS) Gkay. Has the Departnent been
5 MS. DUDLEY: bjection, form 5 doing anything to control for false positive tests in the
6 A The nunber of tests based on this one nunber 6 PCR testing?
7 you're showing ne is greater than the number of people in 7 A Controlling for false positives is at the |evel
8 the State of New Mexi co. 8 of the actual lab with the type of test they use, it's not
9 Q (BY MR ROGERS) kay. And -- and -- and | did 9 at the level of the Departnment of Health.
10 use a calculator. |[If you take the positives and divide by 10 Q The Departnent of Health could address the tests
11 the tests, | get about 7.4 percent of the tests were 11 in each facility and deternine fal se positive rates
12 positive. Does that sound approxinately correct? 12 depending on how the facility admi nisters the test, right?
13 A If your -- 13 MS. DUDLEY: bjection, foundation, form
14 MS. DUDLEY: Objection, foundation, form 14 A We can certainly |look at the data and decide if
15 You can go ahead, Dr. Collins. 15 we think that it's a good approach, yes.
16 A If you're good with the calculator and | can 16 Q (BY MR ROGERS) And the conclusion of this
17 trust you, sounds correct. 17 article here is that -- it says here, in fact, just the
18 Q (BY MR ROGERS) kay. PCR tests also have a 18 opposite is true, negative results are reliable and
19 fal se positive rate, right? 19 positive results are not when the infection rate is |ow.
20 MS. DUDLEY: Objection, foundation, form 20 Let's back up. Let's -- let's start -- let's
21 A Any test has both a fal se negative and a fal se 21 start here. Notice that this doesn't align with what npst
22 positive rate, that's correct. 22 health authorities have been telling us, which is that
23 Q (BY MR ROGERS) Do you know what the false 23 what we can trust the positive PCR results as proof that
24 positive rate is for the PCR tests administered in New 24 we are definitely infected, but that we can't rely on a
25 Mexi co? 25 negative result as proof we're not infected.
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1 The conclusion is, in fact, just the opposite is 1 MS. DUDLEY: (bjection to form
2 true -- negative results are reliable and positive results 2 A How are you defining "significant"?
3 are not -- when the infection rate is low Do you have 3 Q (BY MR ROGERS) However you usually use the
4 any reason to disagree with that, Dr. Collins? 4 word.
5 MS. DUDLEY: njection, form 5 A | usually use the word significant when there's a
6 A I would want to see this entire article and not 6 P value of less than .05. |In the absence of a study, |
7 just take snapshots, to give you an answer. 7 don't have that P val ue.
8 Q (BY MR ROGERS) Ckay. |'ve sent the article to 8 Q Okay. Al right. Do you know what the actual --
9 your counsel and | hope that they send that to you as well 9 do you have a sense of what the actual reduction is from
10 as sone other naterial that |'m hoping that you | ook at 10 Cctober until now?
11 careful ly. 11 A | do not.
12 I's the New Mexico -- and | want to use words that 12 Q Okay. In the report -- in the February 4th, 2021
13 you're confortable with. | read to you Dr. Snelser's 13 report of 176,211 cases and 3,355 COVID-rel ated deaths, if
14 conclusion that New Mexi co was the npbst aggressive with 14 you do those nunbers, | get a nortality rate of 1.9
15 regard to restrictions on businesses and activities. And 15 percent. |1'd like to conpare that to a state that did not
16 | believe that your response was, well, maybe not the 16 | ock down.
17 nost, but certainly New Mexico is aggressive with regard 17 MR ROGERS: Exhibit 5 please -- Florida.
18 to the public health orders, right? 18 (Exhibit No. 5 narked for identification.)
19 MS. DUDLEY: njection, form 19 Q And actually, before this, Dr. Collins, since the
20 A Correct. 20 state -- state's restrictions upon close-contact
21 Q (BY MR ROGERS) So, given that New Mexico is 21 recreational facilities has not changed since June, it
22 either the nost restrictive with regard to busi nesses and 22 woul d not be correct to suggest that the state's
23 activities, or one of the nbst, howis it clear that the 23 prohibition of close-contact recreational facilities such
24 | ockdowns have wor ked? 24 as a tranpoline -- tranmpoline gyns is responsible for the
25 A So what we can see fromthe start of our first 25 increase in Cctober, right?
42 44
1 case in March of 2020, until now, we actually did quite 1 MS. DUDLEY: Objection, form
2 well until around Cctober when we started seeing a surge 2 A | can't answer that question.
3 in cases. So our practices of distancing, hand washi ng 3 Q (BY MR ROGERS) Well, let me see if | can help
4 and wearing a mask, were in fact containing the virus and 4 you. There -- there could be no possible conclusion, no
5 the spread, in helping to reduce hospitalizations, until 5 possible science that woul d support the proposition that
6 we began to relax in COctober. 6 the increase in Cctober is due to close-contact
7 Q What study do you have that suggests that the New 7 recreational facilities, since the state has had them shut
8 Mexicans relaxed in Cctober and that is the cause for the 8 down since June, right?
9 increased incidence of COVID 19 positive results? 9 MS. DUDLEY: (bjection, form foundation.
10 A There is no study. 10 A Can you rephrase the question?
11 Q Didn't the entire nation undergo the exact sane 11 Q (BY MR ROGERS) Yes. Yes. |'mon the verge of
12 thing, a significant increase in reported positive tests 12 tal king about some cause and effect and correlation and
13 in Cctober? 13 causation and regression analysis, but | wanted to ask
14 MS. DUDLEY: Objection, form 14 just a sinpler question.
15 A I'd have to go back and | ook at the data. 15 The cases that increased in October, they cannot
16 Q (BY MR ROCGERS) Isn't the entire nation right 16 possibly be bl amed on cl ose-contact recreational
17 now al so benefiting fromthe significant reduction in 17 facilities because those have been cl osed since June,
18 COVID-19 positive tests results? 18 correct?
19 MS. DUDLEY: njection, form 19 A | cannot neke that assunption, but it would be
20 A I would not say -- use the word "significant 20 hard to believe that if they've actually been closed that
21 reduction,” but there is a downward trend, yes. 21 had they contributed, so that's ny thoughts.
22 Q (BY MR ROGERS) Well, why -- why isn't it 22 Q Ckay. Are you aware of any report of the
23 significant? Just |ooking at the New Mexi co nunbers, 23 transmssion of COVID-19 in a tranpoline gymor park or
24 those are certainly a significant reduction from Cctober, 24 business ever?
25 aren't they? 25 MS. DUDLEY: Objection, form

Albuquerque Court Reporting Service, LLC
(505) 806-1202



Tracie C. Collins, M.D.

12

2/19/2021 ETP Rio Rancho Park, LLC, et al vs. Lujan Grisham, et al
45 47
1 A So keep in mind there's asynptomatic and 1 MS. DUDLEY: (bjection, form
2 synmptomatic. |'mnot aware. It doesn't mean it doesn't 2 A Community spread is a real issue and when you
3 exist. 3 have a | arge anount of cases in a given county, the spread
4 Q (BY MR ROGERS) kay. And recently there were, 4 can occur in nmultiple places, and the idea is to keep
5 what, 21,000,000 reported COVID positive tests in Anerica? 5 places that could increase that risk, closed.
6 A I have not | ooked at the John's Hopkins website 6 MS. DUDLEY: Counsel, if | may? W' ve been
7 in a few weeks so | don't know. 7 going over an hour. |Is it -- is now a good standing point
8 Q Ckay. Can you help ne with the math? | want you 8 to take a quick break?
9 to assune that -- that there are 2 possible reported 9 (Video dropped M. Rogers.)
10 transmi ssions in the world and there are 100, 000, 000 10 VI DEOGRAPHER: It | ooks |ike he nmight have
11 reported cases. Can you help me with the math? Wat 11 got disconnected. |[|'Il take us -- oh, is he back? There
12 woul d that look |like as a percentage? How many zeroes 12 we go.
13 before the 2 -- 2 out of 100, 000,000 million? 13 MR ROGERS: A thousand apol ogi es,
14 A Sir, 1'"'mgoing to defer to you to use your 14 Dr. Collins. |It's large fingers and small buttons. |
15 cal cul ator. 15 apol ogi ze, Doctor.
16 Q Well, that ain't going to work. |I'ma-- I'ma 16 MS. DUDLEY: Counsel, | just asked if we
17 lawyer, | could not figure this out, if it was seven 17 woul d take a five-mnute break. Is now a good tine?
18 zeroes or nine. And so, | guess we'll have to |eave that 18 MR ROCGERS: Absol utely.
19 one open. It's a minuscule nunber, right, 2 out of 19 MS. DUDLEY: Thank you. | appreciate it.
20 100, 000, 000? 20 MR ROGERS: Sorry about that, Dr. Collins.
21 MS. DUDLEY: (Objection, foundation. 21 VI DEOGRAPHER: W are now of f the record.
22 A It's a small -- it is a small proportion. 22 The time is 3:37.
23 Q (BY MR ROGERS) And if there are no reported 23 (Recess taken from3:37 p.m to 3:48 p.m)
24 transm ssions in Anerica in the 49 other states that 24 VI DEOGRAPHER: W are back on the record.
25 allowed tranpoline gynms to be open, would that suggest to 25 The time is 3:48.
46 48
1 you that the -- certainly the evidence that the risk of 1 MR ROGERS: Could we -- M. Artuso, could
2 allowi ng tranpoline gyns to operate is pretty small, 2 you put up Exhibit 57?
3 negligible perhaps? 3 Q (BY MR ROGERS) Dr. Collins, have you or has
4 MS. DUDLEY: bjection, form foundation. 4 anyone at DOH conpared what's going on in Florida with the
5 A For every case you have several people who have 5 New Mexi co outcomes, the COVID-rel ated deat hs?
6 actually been exposed and are carriers. | cannot make 6 A | have not.
7 that leap that you're asking ne to nake and conclude with 7 Q Let me do that for you. What Exhibit 5 tells you
8 you that what you're saying is correct. 8 is that in Florida -- the state fanobus for being open --
9 Q (BY MR ROGERS) So as a natter of science, the 9 there have been 1,000, 849, 744 cases and 29, 474 deat hs.
10 fact that there is no reported case of transnmission of 10 And that -- and that results in a fatality rate of 1.6
11 COVID in a tranpoline gymin Arerica, is not significant 11 percent.
12 to a decision as to whether the risk is also mnuscule -- 12 New Mexi co, for that very sane tine, has a
13 the risk of opening that tranpoline gyn® 13 fatality rate of 1.9 percent. And the nunbers are 176, 211
14 Ms. DUDLEY: bjection, form foundation. 14 cases and 3,355 COVID-rel ated cases. So that certainly
15 Q (BY MR ROGERS) |Is that correct? 15 doesn't support a strict shutdown, public health orders
16 A The lack of a reported case is not sufficient to 16 that New Mexico has inposed, does it?
17 say that there is no case. |It's just not reported or 17 MS. DUDLEY: bjection, form foundation.
18 ninimally reported, so there's a reporting issue there. 18 A Pl ease rephrase the question.
19 Q What's the reporting issue? 19 Q (BY MR ROGERS) Yes. Florida, which is wdely,
20 A Yes or no, that you're reporting where the case 20 widely noted for the lack of |ockdown and orders and
21 canme from and you're reporting it accurately. 21 restrictions on businesses and individuals, they have a
22 Q The 21 -- do you have reason to believe that -- 22 fatality rate, the nost recent, as of February 18th, of
23 that there is transnission of COVID in tranpoline gyns in |23 1.6 percent. New Mexico's, for the sanme period, is 1.9
24 Anerica, although there are -- although there are no 24 percent. Those statistics certainly do not support the
25 reports to that effect? 25 proposition that New Mexi co's | ockdown orders have been
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1 effective, do they? 1 A Can you rephrase the question?
2 MS. DUDLEY: bjection, form foundation. 2 Q (BY MR ROGERS) Yes. South Dakota; South Dakota
3 A Qur | ockdown orders are to keep New Mexi cans 3 is very simlar to New Mexico in many ways, right? It's
4 safe. 4 a--it's arural state -- a western rural state, correct?
5 Q (BY MR ROGERS) Florida's population is even 5 A | don't know that it's very simlar to New
6 nore elderly than New Mexico's, right? 6 Mexi co.
7 MS. DUDLEY: bjection, foundation. 7 Q I'n population density is it simlar?
8 Q (BY MR ROGERS) The statistics available 8 A I don't know.
9 publicly is that Florida has 20.5 percent of the 9 Q Native American population, is it simlar?
10 popul ation over 65 years old. And in New Mexico it's 10 A I don't know the data on South Dakot a.
11 16.9. W know that COVID is nore difficult or even fatal 11 Q The popul ation density, the public know edge is
12 to ol der people, right? 12 11 persons per square nile conpared to New Mexico's 17
13 A It is nore fatal for those 75 and older, that's 13 persons per square mile. So -- and in South Dakota, 16.6
14 correct. 14 percent of the population is over 65 years of age, and
15 Q In 65 and ol der as wel|? 15 again, New Mexico is 16.9 percent. Do you know what the
16 A There is an increased risk for those 65 and 16 nost recent fatality rates for South Dakota conpared to
17 ol der, that's correct. 17 New Mexico are?
18 Q And it's a public fact that Florida' s popul ation 18 A No.
19 density is much nore dense than New Mexi co: 378 persons 19 Q Let ne give those to you: 1.7 in South Dakota --
20 per square nmile, and New Mexico is 17 persons per square 20 which, like Florida, is fanous for not I|ocking down -- and
21 mile. So Florida, with a larger overall population, a 21 New Mexico's fatality rates are 1.9 percent. Does that
22 higher percentage of its popul ation over 65, a density 22 suggest to you some concern that our |ockdown orders are
23 that is 22 times greater than New Mexico, no | ockdowns, 23 too onerous and they're not having the inpact that people
24 and it still has a lower fatality rate than New Mexi co; 24 think that they do?
25 1.6 to 1.9 percent. 25 MS. DUDLEY: bjection, form foundation.
50 52
1 Do you think there is nothing that can be |earned 1 A No.
2 fromthese statistics, the science, that woul d suggest 2 Q (BY MR ROGERS) What does it tell you? That the
3 that maybe our | ockdown orders are too onerous? 3 experts in New Mexico are just superior to those in
4 MS. DUDLEY: Objection, form foundation. 4 Florida or South Dakota, that are addressing these
5 A Whren you consider who's at risk for conplications 5 | ockdown orders and how to deal with COvI D?
6 with COVID, it is not just age, it's also chronic 6 MS. DUDLEY: bjection, form
7 conditions and New Mexico is al so socially vulnerable as 7 A Can you rephrase the question?
8 far as inpoverished people. Those factors increase our 8 Q (BY MR ROGERS) Yes. It would be a fair
9 risk for conplications from COVID, so you cannot conpare 9 assunption that both Florida and South Dakota take their
10 New Mexico to Florida. 10 responsibilities to their popul ation seriously, right?
11 Q (BY MR ROGERS) |Is it your understanding that 11 MS. DUDLEY: Objection, form foundation.
12 New Mexico has a greater incidence of chronic conditions 12 MR ROCGERS: What's wong with the formor
13 than Florida? 13 foundation of that question?
14 A It's ny understanding that there's a high 14 MS. DUDLEY: You're asking her to know
15 preval ence of chronic conditions in the State of New 15 sonet hing about Florida or Texas when she -- | nean --
16 Mexi co. 16 excuse nme: Florida or South Dakota, what their
17 Q And do you know if it's greater or |esser than 17 governnents do, when she's not a part of that governnent
18 Florida's? 18 and she said she does not know the data for those states.
19 A The chronic conditions rates in Florida, |I'mnot 19 Q (BY MR ROGERS) So you don't think it's
20 famliar with. | just know we're very high in New Mexico. 20 reasonable to assune that Florida and South Dakota have
21 Q Well, let's pick South Dakota. South Dakota has 21 experts who are concerned in trying to deal with COVID- 19,
22 alot in commobn with New Mexico, right? It's a rural 22 Dr. Collins?
23 state, it's got a high percentage of Native Anericans. 23 A I don't know.
24 Wul d you agree? 24 Q You don't think their experience is instructive
25 MS. DUDLEY: Objection, form foundation. 25 and shoul d be considered when New Mexico is contenplating
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1 putting people out of business and on the unenpl oynment 1 percent reduction, increasing the vaccinations should
2 line? 2 further increase that nunber, right?
3 MS. DUDLEY: pbjection, form foundation. 3 MS. DUDLEY: (bjection, form
4 MR, ROGERS: What's wong with that question? 4 A Al things renaining constant, we woul d hope so.
5 MS. DUDLEY: It's leading, it's speculative. 5 Q (BY MR ROGERS) And -- and the way they did that
6 MR ROGERS: | hope it's |eading. 6 was a regression analysis, right?
7 MS. DUDLEY: Under st ood. 7 A It was a nodeling equation, correct.
8 Dr. Collins, you can answer if you understand the 8 Q And regression analysis is a reliable method of
9 question. 9 identifying variables |ike vaccines or shutdown orders
10 A | don't know the specifics or details about South 10 that have an inpact on the topic of interest -- in this
11 Dakota or Florida. 11 instance, COVID transmission, right?
12 Q (BY MR ROGERS) And the question was, don't you 12 MS. DUDLEY: (bjection, form
13 think that these other states's experiences, where they 13 A I't depends on what the outcone that you're trying
14 have not put people out of business and enpl oyees on the 14 to neasure is.
15 unenpl oynment |ine, and have better results than we do; you 15 Q (BY MR ROGERS) |If the outcome is COVID
16 don't think there's something to | earn and understand 16 transmission, which | think that was the -- the topic of
17 about how they are addressing COVID in their states? 17 interest -- | think that was what was neasured in the LANL
18 MB. DUDLEY: bjection, form foundation. 18 study, then a regression analysis is a reliable nethod of
19 A | don't know the details of their states. 19 identifying which variables, like the vaccine, would have
20 Q (BY MR ROGERS) Ckay. Wth regard to the 20 an inpact on COVID transm ssion, right?
21 calcul ations about the inpact of vaccinations on the 21 A It's one option, yes.
22 transmission of COVID, | think I've read or heard you say 22 Q  Okay. And why hasn't the state run a regression
23 sonething this norning that there had been a cal cul ation 23 analysis to deternine if the shutdown orders have a
24 that there was a 20 percent reduction. Did | -- did | get 24 positive inpact on OOVID transnission?
25 that right? 25 MS. DUDLEY: Cbjection, foundation.
54 56
1 A Can you clarify? 1 A | cannot speak to what they did before |I arrived
2 Q Yes. The -- | thought that | understood that 2 and |'msure noving forward, we can get nore information.
3 someone has cal cul ated that the vaccines are having a very 3 Q (BY MR ROGERS) Wuld you agree that a
4 positive inpact and that they are reducing transm ssion -- 4 regression analysis of whether tranpoline gyns contribute
5 transm ssion of COVID by 20 percent? 5 to COVID transm ssion would be -- would be the science and
6 A So what has been presented based on LANL -- Los 6 the know edge and an objective basis for a decision as to
7 Al anpbs National Laboratory, is that from sone assunptions, 7 whet her tranpoline gyms should be prohibited and cl osed or
8 they believe that the vaccine has had an inpact on cases 8 not?
9 by reducing them by 20 percent. 9 MS. DUDLEY: (bjection, form
10 Q Ckay. And have you read that study? 10 A I"magoing to redirect you to an analysis woul d be
11 A Sir, in nodeling, this is not a study; this is 11 hel pful. W could look at that, yes.
12 actually an analysis -- they're running an analysis. It 12 Q (BY MR ROGERS) What would that entail? What
13 was not an actual study. 13 woul d that analysis entail? How would you performthe
14 Q Have you revi ewed the anal ysis? 14 anal ysi s?
15 A I've been presented with the nunbers of what they 15 A 1'"d have to work with the statisticians in LANL
16 found. 16 to | ook at what variables we want to consider as
17 Q So |ike an executive summary or sonething? 17 independent as predictors of case counts. And then
18 A A Power Poi nt . 18 I ooking at that, we could then nodel and deternmine if the
19 Q Was there any -- any linear projection, to say if 19 shutdown had an inpact.
20 we -- if we continue at this rate of vaccinations, then we 20 Q And coul d you -- you could specifically address
21 shoul d expect a higher number, and sonme prediction of what 21 whether prohibiting tranpoline gyns has had an inpact on
22 that nunber is? 22 COVI D transmnission, right?
23 A No. 23 MS. DUDLEY: (bjection, foundation.
24 Q It stands to reason though, doesn't it, if the 24 A When you're running an analysis, you're |ooking
25 level of vaccinations at this point has resulted in a 20 25 at nunbers in general and so you're |ooking at shutdown
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1 orders for a |arge nunber of people. So |ooking 1 out of work, right?
2 specifically at trampoline parks and pulling out that one, 2 MS. DUDLEY: (bjection, form
3 it's not going to be a stable nodel, so, no, | don't agree 3 A Sir, it depends on the business and how nany
4 with that. 4 people are out and the extent of that.
5 Q (BY MR ROGERS) So there is -- there is no 5 Q (BY MR ROGERS) So you're suggesting -- well,
6 anal ysis that can be done to establish the science as to 6 what are the paraneters there? What business would --
7 whet her you should close or allow tranpoline gyns to be 7 closing what business would not have a seriously adverse
8 open? 8 effect on the health of the enployees -- the enployers and
9 MS. DUDLEY: (bjection, form foundation. 9 enpl oyees who are now out of work?
10 A I would work with the statisticians to come up 10 Can you give ne an exanple of one closing that
11 with a reliable approach to | ook at that question. 11 woul d not have a seriously adverse effect on the health of
12 Q (BY MR ROGERS) Do you have any sense of what 12 the enployers and enpl oyees?
13 that reliable approach would be conposed of ? 13 A I"msorry, but your question is too broad for ne
14 A Not at this noment. 14 to answer.
15 Q Are you aware of the State attenpting any other 15 Q Is it fair to say that to your know edge, that no
16 anal ysis of the adverse econonic inpacts of the shutdown 16 one in the State of New Mexico has considered the adverse
17 orders? 17 effects on the health of the tranpoline gym owners,
18 A No, |'m not. 18 enpl oyers and enpl oyees that the shutdown orders have
19 Q And so it's fair to say that the benefit and the 19 caused?
20 damage of these shutdown orders has not been anal yzed, 20 MS. DUDLEY: (bjection, form
21 correct? 21 MR ROGERS: What's wong with that one.
22 MS. DUDLEY: (njection, foundation. 22 MS. DUDLEY: | was confused by it, sir. It
23 A I'd have to go back and | ook to see what was done 23 was a very long question.
24 before | arrived, to answer that question. 24 A Coul d you pl ease rephrase the question?
25 Q (BY MR ROGERS) Presently, you're not aware of 25 Q (BY MR ROGERS) Yes. Dr. Collins, are you aware
58 60
1 any consideration of the cost and dammges to the 1 of anyone in the State of New Mexico's governnent that's
2 businesses -- owners and enpl oyees of these businesses, 2 considered the danages and the cost inflicted upon those
3 such as a tranpoline gym that have been closed, correct? 3 persons whose business -- businesses have been shut down?
4 A Pl ease rephrase the question. 4 A 1" mnot aware.
5 Q Yeah. Let me -- let ne do it a different way 5 Q It is a-- it is an indisputable fact that |osing
6 here. The State has done nothing with regard to 6 your job is one of the nost significant stressors that
7 considering the cost and damages that the shutdown orders 7 people suffer from right? It's right up there with
8 are causing anyone or any business, correct? 8 divorce and a few other things?
9 Ms. DUDLEY: (bjection, foundation. 9 A It's a significant stressor, yes.
10 A I don't know. 10 Q Yeah. And New Mexico is a very poor state. W
11 Q (BY MR ROGERS) Wuld you agree that the costs 11 are now |l eading the nation in shutting down private
12 and danages of these orders is clearly significant and 12 businesses. Wiat are the health factors that are going to
13 harnful ? 13 become much worse because businesses are shut down,
14 MS. DUDLEY: Objection, foundation, form 14 enpl oyers are no longer to -- no longer able to neet their
15 A I don't know. 15 bills, and enpl oyees are now on the unenpl oynent |ine?
16 Q (BY MR ROGERS) Wy don't you know? 16 Can you think of any of the traditional public
17 A Coul d you pl ease rephrase the question? 17 health factors that are going to get better because of
18 Q Yeah. If you were being forced to close a 18 these shutdown orders?
19 business pernmanently and | ose all of your investnent and 19 A Coul d you rephrase the question? | heard two
20 hard work on that business, you'd agree that that could 20 different questions.
21 very well be a great econonmic harmto you, right? 21 Q Ckay. The shutdown orders are putting people out
22 A That coul d be. 22 of business and it is putting enployees on the
23 Q And for the vast nejority of people, losing a 23 unenpl oynent line, right?
24 business will certainly have serious adverse effects on 24 A Unenpl oynent has grown, yes.
25 the public health of those enployers and enpl oyees who are 25 Q And in fact, in January, New Mexico was the
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1 second | eading state for unenploynment; our rates were the 1 literature about obesity, particularly childhood obesity,
2 second highest in the nation. Wre you aware of that? 2 during the shutdown?
3 A I had not seen those stats. 3 A I have not reviewed the literature.
4 Q Do you have any conception of New Mexico's 4 Q Who is the response -- who is responsible for the
5 unenpl oynent rates and where it fits nationally? 5 decision to allow nail salons, spas, tanning salons, hair
6 A I'mfamliar with the concerns with increase in 6 sal ons, barber-ships [sic] barbershops -- excuse nme --
7 unenpl oynent, but that's the extent of the nunbers | have, 7 rafts and ball oon tours, gyms, TopColf, group fitness
8 is just a trend of an increase. 8 classes and a professional soccer teamto be open for
9 Q The state's | ockdown orders is going to have an 9 business, and miniature golf, auto racetracks, and a whole
10 adverse inpact on suicide, right? 10 bunch of other businesses to be closed? Wwo is -- who is
11 MS. DUDLEY: Objection, foundation. 11 responsible for those decisions?
12 MR, ROGERS: What's -- what's the foundation 12 A Those deci sions cone fromthe Departnent of
13 there? It's a question. Wat's the foundation objection? 13 Health as part of our public health order.
14 MS. DUDLEY: The question assumes that 14 Q And at |east from30 minutes ago, it's now your
15 suicide rates are going to be increased. 15 responsibility, right, as the Secretary of the Departnent
16 MR, ROGERS: (kay. 16 of Heal th?
17 Q (BY MR ROGERS) Isn't it a-- isn't it a fact, 17 A Yes, it is now officially under ny purview.
18 Dr. Collins, that COVID shutdowns, putting people out of 18 Q And you're not aware of any actual science, any
19 work and putting people on the unenploynent line, is 19 actual studies to suggest these allowed activities are any
20 wi thout a doubt going to increase suicides? 20 less risky than activities prohibited by the public health
21 A | do not have data on a cause and effect, sir. 21 orders, are you?
22 Q So you don't have a professional opinion that 22 MS. DUDLEY: Objection, foundation, form
23 that people not being able to provide for their fanmly, 23 A I''m aware of studies regarding COVID and how you
24 and losing their life's investment, that isn't going to 24 contain it.
25 lead to nore suicides? 25 Q (BY MR ROGERS) Gkay. And with regard to the
62 64
1 A What | would know is that based on the stress of 1 distinctions that the Departnent of Health is drawing -- |
2 losing your job that you could have nore depression. The 2 gave you the list of the ones that are allowed. And I'm
3 link to nore suicides, | do not have that data. 3 asking you if you're aware of any science, any actual
4 Q Ckay. The |l ockdown is going to increase 4 studies to suggest that these allowed activities and
5 incidence of diabetes, right? 5 businesses are any |less risky than activities prohibited
6 MS. DUDLEY: bjection, foundation. 6 by the public health orders?
7 A I do not have that data in front of ne. 7 A I'mnot aware of any studies.
8 Q (BY MR- ROGERS) You don't have a professional 8 Q Are you aware of the changing definitions
9 opinion that -- that diabetes is going to be increased 9 contained in the public health orders?
10 because of the | ockdown orders? 10 A | believe we started out the conversation with
11 A I'n my professional opinion, the | ockdown orders 11 you nentioning that, but prior to that, no.
12 and | oss of jobs and nore stress is what | know will 12 Q How was TopCol f approved to open, when there are
13 happen. 13 three sides in a very confined space? Howis that |ess
14 Q Okay. And nore stress will lead to obesity 14 risky than the collection of prohibited activities, for
15 probl ens, right? 15 instance, tranpoline gynms?
16 MS. DUDLEY: bjection, foundation. 16 Ms. DUDLEY: Qbjection, form
17 A We don't know that, sir. |It's speculation. 17 A I'd have to go back and confer w th general
18 Q (BY MR- ROGERS) You don't -- you don't think 18 counsel to nake sure about how we nmade that decision since
19 there's literature that indicates that stress fromthe 19 it started with predating ne.
20 | ockdown orders being -- your business closing and you 20 Q (BY MR ROGERS) And, ultimately, did you nmeke
21 being out of a job, doesn't increase obesity? 21 that decision?
22 A Cbesity is a chronic condition and having an 22 A Utimately, |'mnow responsible for those
23 assessment within a pandemic that's been here for 11 23 decisions -- decisions, as of Decenber 14th.
24 nonths, | cannot make that association at this time. 24 Q So did -- did you make that decision, that
25 Q Have you -- have you attenpted to review any 25 TopGol f woul d be all owed to operate?
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1 A | signed the public health order, so, yes. 1 A There's sonet hi ng known as "unmeasur ed
2 Q Wiy is TopCGol f allowed, when they're confined on 2 confounding." You can't account for all factors and so |
3 three sides, and restaurants, for instance, have to be 3 woul d not agree with you.
4 open on three sides? How -- how do you nake those 4 Q So it may be factors that are not considered --
5 deci si ons? 5 we can flip that coin then. So, then, you would say that
6 A I'd have to go and | ook at TopGol f specifically 6 factors that are not considered may be inportant?
7 and give you a better answer. | can't answer that today. 7 A Sir, | feel that the question is very vague and
8 Q How di d professional soccer get approved? 8 not clearly expressed and |'mhaving a hard time answering
9 A I'd have to go back and |l ook and talk with 9it.
10 general counsel to get a better answer for you. 10 Q The process thus far is that these public health
11 Q Goup fitness activities were originally 11 orders do not consider the potential harmor damage to the
12 prohibited and then they becane approved. Do you know 12 businesses that are being closed, right, so far?
13 what happened to nove them fromthe doghouse, to the 13 A The public health orders are to contain or reduce
14 approved list -- group fitness activities? 14 the spread of COVID.
15 A I'd have to confer with general counsel. 15 Q And the answer to ny question is that, thus far,
16 Q What's the thinking that led the State to exile 16 these public health orders have not considered any danmge
17 our college football and basketball teanms, when no other 17 or cost to the businesses that are being ordered shut,
18 state thought that was necessary? 18 right?
19 A I'"d have to confer with the Governor's office and 19 MS. DUDLEY: bjection, form foundation.
20 general counsel. 20 A The focus has been on inproving the health of New
21 Q How is the risk to those college students any 21 Mexicans in keeping cases down.
22 less in these other states where the | ockdown orders are 22 Q (BY MR ROGERS) And none of those considerations
23 not as restrictive? Howis the risk to those students any 23 include considering the cost in danages to the businesses;
24 | ess? 24 is that correct?
25 A Can you pl ease rephrase the question? 25 A | don't know. In ny tine here, |I don't know.
66 68
1 Q Yes. Sonebody has decided to require that the 1 Q Don't you think that that the cost in damages is
2 state's football and basketball players -- and presumably 2 sonmething that's inportant to consider in these public
3 spring sports is comng, too -- that they cannot 3 health orders?
4 operate -- cannot practice in the state and, therefore, 4 A The public health orders are really to keep New
5 they are practicing and playing ganes in Col orado, Ut ah, 5 Mexico safe. That's the extent of DOH
6 Nevada and Texas. How in the world, froma public health 6 Q No matter -- no matter what the cost of danage?
7 standpoint, does that make sense, since all of those 7 |Is that correct?
8 states do not have the restrictive | ockdown orders that we 8 A | wouldn't say that's correct. M focus as an
9 have? 9 MD., is to look at the health and the outcones in the
10 A So |'ve been on this job for two nonths and | 10 state regarding cases, and so that is the focus of the
11 cannot go back and understand what happened before | 11 public health orders.
12 arrived, but as of now, | could confer with general 12 Q I's there anyone that is supposed to | ook at the
13 counsel to better understand the decision naking. 13 cost in damages to the businesses and people that are
14 Q In the public health world, would you agree with 14 subject to these orders?
15 ne, that if sonmething is not taken into consideration in 15 A |'msure there are.
16 the decision to close businesses, it is not inportant? 16 Q Do you know who they are?
17 A | -- please rephrase the question. 17 A No, | do not.
18 Q In the public health world, would you agree with 18 Q And to the best of your know edge, this is
19 me that if sonething is not taken into consideration in 19 sonething that the Departnent of Health does not do, that
20 the decisions to close businesses, it is not inportant? 20 is, consider the cost in damages to the people who are
21 A I still don't understand the question. 21 subject to these shutdown orders?
22 Q Ckay. In your decisions about shutdown, which 22 A We are in a historic time in this country in a
23 businesses to shut or close and require to be closed -- if 23 pandeni c and public health agencies are focused on health.
24 you do not consider a factor in that decision, that neans 24 And, no, I'mnot aware of us being in the business of
25 that factor is not inportant, right? 25 trying to address nore of the econony at this point

Albuquerque Court Reporting Service, LLC
(505) 806-1202



Tracie C. Collins, M.D.

18

2/19/2021 ETP Rio Rancho Park, LLC, et al vs. Lujan Grisham, et al
69 71
1 because we have not had a pandenmic in my lifetinme. 1 shown tine out of school, like summer vacation, tends to
2 MR. ROGERS: Can we go to Exhibit 7, please? 2 be associated with a higher |evel of weight gain. That
3 (Exhibit No. 7 marked for identification.) 3 may be because the kids are at home, they don't have
4 Q Have you had occasion to review the fatality 4 physical activity opportunities like recess or PE cl asses
5 rates by age? 5 or access to school neals, which need to neet certain
6 A Not in the past six weeks or longer, actually. 6 federal nutritional guidelines."”
7 Q Even -- even generally, you're aware that 7 It says, "On the other hand, they may have nore
8 children from5 to 14 have a very low fatality rate, 8 opportunities for things |ike unheal thy snacking or
9 right? 9 sedentary activities which tend to be associated with
10 A In general, yes. 10 greater weight gain." This study suggests that the same
11 Q And the fatality rate is actually |lower than some 11 thing nay be happeni ng now due to the pandem c. That
12 chil dhood di seases -- pneunonia, and so on, right, for 12 seens to nmake sense, does it not, Dr. Collins?
13 Covl D? 13 MS. DUDLEY: Objection, form
14 A To ny know edge for COVID, it's |ower anobng 14 A Can you clarify, what seenms to nake sense?
15 younger peopl e. 15 Q (BY MR- ROGERS) That the pandenmic is going to
16 Q Ri ght. Okay. 16 cause greater weight gain.
17 And -- and so the statistics -- these are -- this 17 MS. DUDLEY: vjection, foundation.
18 chart is presented in a way that you're famliar with. So 18 A | don't have data to say that.
19 for children fromages 5 to 14, the fatality rate is .001, 19 Q (BY MR ROGERS) You -- you can't -- you do not
20 which neans 1 out of every 100,000 di agnosed wi th COVI D, 20 believe that the COVID-19 is going to have an adverse
21 have died, right? 21 inpact on chil dhood wei ght gain?
22 A Correct. 22 A | do not have data to show that.
23 Q And teens have a fatality rate of .003, so 3 out 23 Q Ckay. So, therefore, if you don't have data,
24 of 100,000 diagnosed with COvVID, right? 24 then you can't conclude that the COVID-19 is going to
25 A Fromthis chart, yes. 25 cause greater weight gain?
70 72
1 Q Ckay. And that's consistent with your know edge 1 A | can speculate that | think it mght.
2 about fatality rates in how younger -- younger people are 2 Q It would sure be likely, wouldn't you guess?
3 less susceptible to fatalities fromCOVID, right? 3 A I'd rather not guess.
4 A Correct. 4 Q So if you don't have any data that suggests
5 Q And you don't agree that child obesity is a 5 tranpoline gyns are any nore risky than gyns, why does the
6 pandenmic in the U . S. and nuch of the world now? 6 Departnment of Health place themin the category and
7 A | didn't say | didn't agree that it's an issue. 7 prohibit their opening?

8 Your question was to COVID and obesity, as cause and 8 A We have data on transmissibility of COVID, which
9 effect. 9 is through droplets and through aerosolization, and nasks
10 Q Ckay. You'd agree that childhood obesity is a 10 help that. And so, fromthat, we can infer what is a safe
11 serious problen? 11 activity relative to keeping people from catching COVID,

12 A Yes. 12 which is mask wearing, hand washing and distancing.

13 MR, ROGERS: And could | have Exhibit 8, 13 Q And you assune that nasks cannot be worn safely
14 pl ease? 14 on a tranpoline?

15 (Exhibit No. 8 marked for identification.) 15 A To ny know edge, they cannot be.

16 Q Exhibit 8 is a Tufts' study, the pandenic and the 16 Q Do you have any data or study that |eads you to
17 childhood weight gain. And on page 2, it indicates, "One 17 that conclusion, to put these businesses out of business
18 in three of all U S. children have problens with 18 and these enpl oyees out of work?

19 overwei ght or obesity." |Is that consistent with your 19 A No actual studies, no.

20 understandi ng of the probl enf 20 Q Physical activity is inportant for children for
21 A I know obesity is a huge problemin our country, 21 nmany reasons, right?

22 so that seens to be consistent. 22 A Correct.

23 Q This anal ysis says that there's energing evidence 23 Q And it inproves children's cardionetabolic

24 that -- concerning the inmpact of COVID on weight-rel ated 24 markers, like blood pressure and chol esterol profiles,
25 behaviors. And on page 3, it says, "Past research has 25 right?
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1 A | amnot a pediatric researcher. | work on the 1 such as type 2 diabetes, high blood pressure, high
2 other end of the age spectrum but if | were to read the 2 cholesterol and sleep apnea, |'d just like that on the
3 literature | could give you nore of a confirmative answer. 3 record. Ckay?
4 Q And you understand there's evidence of benefits 4 MS. DUDLEY: Dr. Collins, you may answer if
5 of children exercising, such as assisting in sleep, 5 you can.
6 stress, self-confidence, nood, and even cognition in 6 A Yes. So the link between obesity and such things
7 academi c performance? 7 as type 2 diabetes and high bl ood pressure has been
8 A I"'maware of its benefit for adults. |'man 8 established. And definitely for ne as an internal
9 internal nedicine doctor, so | don't take care of children 9 nedi cine doctor, not a pediatrician, | see that link. |
10 and | don't consistently read the literature on children. 10 have not studied this in children and that really defers
11 Q Do you have any reason to believe that exercise 11 to someone who's in pediatrics. And, yes, |'ma public
12 doesn't inprove all of these factors for children? 12 health practitioner, but at this point, |'m specul ating.
13 A It's not a matter of not having a reason to 13 Q (BY MR ROGERS) Do you think it's worth risking
14 believe, it's just | haven't reviewed the data. 14 pernmanent danmge to children's physical health so as to
15 MR ROCGERS: Exhibit 9, please. 15 avoid a .001 percent chance that a child age 14 or under
16 (Exhibit No. 9 narked for identification.) 16 might die from COvl D?
17 Q Has the State studied this issue, indicated here 17 A Sir, when you think about the risks of COVID and
18 on the underlined part: For many children who al ready 18 the fact that there's a low nortality anong children,
19 struggled with their weight before corona virus, the 19 there is the asynptomatic transmi ssion of a carrier, a
20 pandemi ¢ has | ed themto backslide? Has there been any 20 child taking it hone to their parents and we have to be
21 consideration of the inpacts on children by the pandem c? 21 cautious about that.
22 A | am not aware of any studies. 22 Q Do you have any statistics on that?
23 Q That woul d be an appropriate thing for a public 23 A Not in front of me, | do not.
24 health departnent, would it not, to address chil dhood 24 Q Do such -- has the State studied that
25 probl ens of obesity and weight gain or so on, either both 25 transmi ssion route?
74 76
1 before and after the pandemc? 1 A There have been -- there has been national
2 A Li ke many other questions it will have, it 2 | ooking at asynptonatic transmission. That's the reason
3 certainly has nerit. 3 for being concerned about activities and making sure that
4 Q And children who fall into the obese category 4 we try and contain the virus with distancing, nask wearing
5 will go on to have sonme severe conditions, such as -- or 5 and hand washi ng.
6 excuse ne, may go on to have severe health conditions, 6 Q But the State is now behind opening up schools,
7 such as type 2 diabetes, high blood pressure, high 7 right?
8 chol esterol and sleep apnea, right? 8 A Yes.
9 A The keyword there, sir, is "my." 9 Q But -- but you don't think the State should
10 Q Do you have any reason to believe that the 10 support additional opportunities for exercise for these
11 pandemic will neke these outcones and these probl ens 11 sane kids, at a tranpoline gymthat is requiring nasks,
12 better? 12 soci al distancing and other safety procedures?
13 A Wthout seeing data, | don't know. 13 A The data that we have around the protection or
14 Q You can't venture a guess on that, Doctor? 14 the limted risk that we have with schools reopening, with
15 MS. DUDLEY: Objection, form foundation. 15 best practices enforced, as well as with surveillance
16 MR ROCGERS: What's wong with the forn®? 16 test, is the rationale for opening schools -- one of them
17 MS. DUDLEY: The witness has stated several 17 Q How does that differ fromallowing -- joining the
18 times that she needs the data. It's been asked and 18 other 49 states and allow ng tranpoline gynms in New Mexico
19 answered, sir. 19 to open and provi de exercise for kids who, A do not seem
20 MR ROGERS: |'masking her as a -- as a 20 to -- do not seemto test positive and do not have any --
21 doctor, if she has a reasonabl e assunption about these 21 do not have a significant fatality, if they do, in fact,
22 matters. 22 contract it? Howis it different?
23 And if she -- if she's unable to testify under 23 A Can you rephrase the question, please?
24 oath that people who fall -- children who fall in the 24 Q I"I'l start over. How is that decision different
25 obese category nmay go on to have severe health conditions, 25 fromthe decision to allow gyns -- tranpoline gynms to
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1 provide exercise opportunities for children -- with 1 A | don't know the external validity of this study
2 COVI D-safe practices? 2 that you're showing ne. | don't see the journal where
3 A The school reopening is based on getting 3 it's published. | don't see the tables, so I cannot come
4 students -- children back to | earning and to know ng that 4 to that conclusion.
5 we can do so safely. | don't have data on tranpoline 5 Q Does that help you any? | think it's fromthe --
6 parks. 6 A The Morbidity and Mortality Weekly Report, it's
7 Q And would it be safe to say you have no plans to 7 reliable, but I still have not |ooked at this data closely
8 acquire that data? 8 and where they collected the data.
9 A That's not safe to say. In two nonths in this 9 MS. DUDLEY: And, Counsel, just for the

10 role there's a lot to be done, and right now we have 10 record, you provided us 16 exhi bits about 45 minutes

11 vaccine rollout. 11 before the deposition so nobody has had tinme to review

12 Q At least now there are no present plans to study 12 these.

13 that risk factor and conpare it to the decision that 13 MR ROCGERS: Well, | look forward to any

14 allowed the State to open schools; would that be correct? 14 suggestion that the pandemic is inproving nental health or
15 A As of today, there are no plans. 15 sone expert that wants to testify to that and that the

16 MR ROCGERS: Exhibit 10, please. 16 pandenic is not adversely increasing public health.

17 (Exhibit No. 10 narked for identification.) 17 111 -- 1'11 receive that at any tine, day or night.

18 Q This is fromthe CDC from August 14th of 2020. 18 Let's see if we can continue here.

19 And the CDC at page 1 notes that synptons of anxiety 19 Q (BY MR ROGERS) The CDC -- this report published
20 di sorder and depressive disorder increased considerably in 20 in the CDC indicates that one adverse nmental or behavioral
21 the United States during April through June 2020 conpared 21 health synptom was reported by nore than one-half of the
22 with the sane period in 2019. 22 respondents. Do you see that on the right-hand side,

23 Does that allow you any nore confidence in 23 Dr. Collins?

24 concluding that the pandemic is causing additional anxiety 24 A Wiy don't you place the cursor over it or

25 di sorder and depressive disorder? 25 someone? Thank you. Yes, | do see that.

78 80

1 A What you're showi ng me now, these sentences 1 Q Do you have any reason to doubt that?
2 you' ve underlined woul d suggest yes. 2 A Wien I'mreviewing the literature, | look at the
3 Q Ckay. Do you have any information that suggests 3 characteristics of the folks fromwho they collected the
4 this is not correct? 4 data, and that helps ne and informs ne as to how | deliver
5 A I would have to reviewthis in detail to give you 5 care and if it's generalizable to ny population. And all
6 a better answer. 6 | see here are nunbers fromlittle paragraphs and | don't
7 Q As you sit there at this tinme, do you have any 7 have the full article or the opportunity to have revi ewed
8 information that woul d suggest that anxiety disorder and 8 it.
9 depressive disorder are not being caused -- increases in 9 Q Okay. Let's go to Exhibit 11.

10 anxi ety disorder and depressive disorder are not being 10 (Exhibit No. 11 marked for identification.)
11 caused by the pandem c? 11 Q In Exhibit 11, Dr. Stuart Brown, at page 3,

12 A Can you rephrase the question, please? 12 states: Sustained, noderate to severe play deprivation

13 Q Yes. Do you have any information that suggests 13 particularly during the first 10 years of |ife appeared
14 that the increase in anxiety disorder and depressive 14 linked to major varied but virtually omipresent enotional
15 di sorder is not being caused by the pandem c? 15 dysregul ation; that is, increased preval ence of

16 A | don't have any infornation. 16 depression, a tendency to becone nired in rigid inflexible
17 Q Ckay. And the next underlined part indicates 17 perceptions of options available for adoption, dim nished
18 increases in persons seriously considering suicide. Do 18 inpulse control, less self regulation, increased addictive
19 you see that? 19 predilection, dimnished nanagenent of aggression and

20 A One second. 20 fragility and shal | owness of enduring interpersonal

21 | see the seriously considered suicide, | see 21 rel ationships. Do you agree with that?

22 that. 22 A On what data is this summary based?

23 Q Right. And so you would agree that the pandenic 23 Q As a -- as a general proposition of medicine, you
24 is -- is increasing the persons that are seriously 24 don't agree that sustained noderate severe play

25 consi dering suicide, would you not? 25 deprivation will adversely affect children?
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1 A In ny 20 years as a researcher, | have focused on 1 closed until you determine that the risk is zero? That's

2 geriatric patients. | do not have data or | have not 2 a possibility?

3 reviewed the literature to say yes to this. 3 MS. DUDLEY: (bjection, foundation. Seeks
4 Q So -- so you're not able, as a public health 4 information that's protected by executive privilege.

5 official, to state that noderate to severe play 5 A | don't have that information, sir.

6 deprivation is a bad thing for children? You can't go 6 Q (BY MR ROGERS) |Is there -- so there's been no

7 that far, Doctor, without a -- without review ng the 7 discussion about -- about -- about the -- about where the

8 literature? 8 State may stop with regard to the risk and the -- |'11

9 A As a solid public health practitioner, 1'd be 9 strike that and just go on.

10 remiss to go that far without reviewing the literature. 10 Do you agree that tranpoline gyns offer
11 Q Do you think that noderate to severe play 11 significant health and therapeutic benefits?
12 deprivation can be a positive on children? 12 A | don't know that for a fact, sir.
13 A I would really need to review the literature. 13 MR ROCGERS: Exhibit 12, please.
14 Q Is it fair to say that you' re not aware of the 14 (Exhibit No. 12 marked for identification.)
15 Departnment of Health considering the noderate to severe 15 Q Exhi bit 12 concerns a NASA study which at page 1,
16 play deprivation that may be caused by the shutdown 16 concludes that the results indicate that for simlar
17 orders? 17 levels of heart rate and oxygen uptake, the nmagnitude of
18 MS. DUDLEY: njection, form 18 the bionechanical stimuli is greater with junping on a
19 A Coul d you -- could you rephrase the question? 19 tranpoline than with running. Do you have any reason to
20 Q (BY MR ROGERS) Yes. Can we conclude that the 20 think that's not correct, that NASA study?
21 Departnent of Health or you, personally, have not 21 A What you're presenting is one study and 1'd |ike
22 considered the inpact of npderate to severe play 22 to see several to conme to that concl usion.
23 deprivation on children? 23 Q Are you aware of any studies to the contrary,
24 A I"ve not interviewed nore than 3,000 enployees in 24 that suggests that trampolines are not superior to
25 DOH, so | cannot conclude that. 25 treadm|lls?
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1 Q You're not aware of any, correct -- any 1 A 1'"d have to review the literature.

2 consideration of the inpact of npderate to severe play 2 Q Ckay.

3 deprivation? 3 MR ROGERS: How about Exhibit 13?

4 A I"'mnot aware of that as of today. 4 (Exhibit No. 13 marked for identification.)

5 Q Are the -- do you anticipate that the shutdown 5 Q Has anyone at the Departnent of Health, to your

6 orders and the effort to -- and the effort to address the 6 know edge, undertaken any consideration of the health

7 COVID-19 pandenmic is going to continue until the risk is 7 benefit of tranpolines, to either children or adults?

8 zero? 8 A I'"'mnot aware of any studies.

9 A Those decisions are in progress. 9 Q Do you agree that considering the health benefits
10 Q So that's a possibility, that the public health 10 to children and -- and adults, fromtranpolining, should
11 orders are going to continue until the risk from COvI D-19 11 be sonething that is considered when trying to deternine
12 is zero? 12 whether or not tranpoline gyns are shut down?

13 MS. DUDLEY: njection, seeks privil eged 13 A The shutdown orders are based on keepi ng New

14 information protected by executive privilege. 1'mgoing 14 Mexico safe.

15 to ask the secretary not to answer this question. 15 Q Are they -- and so, no other considerations are
16 MR ROGERS: (kay. 16 valid in your mind if -- if -- if the shutdown order --
17 Q (BY MR ROCGERS) Well -- let ne -- let nme see if 17 excuse ne.

18 | can rephrase that. | don't want any of your discussions 18 So, no other factors are valid to consider in
19 with the governor or the governor's counsel. 19 determ ning shutdown orders, except how -- how the

20 Have you any know edge as to where this is going 20 departnment or other experts conclude the COVID risk can be
21 to end? Are the public health orders going to continue 21 reduced?

22 until the risk is zero? 22 A The public health orders are based on reducing
23 A | cannot answer that question. 23 transmission and replication of this virus that has taken
24 Q So it's possible that the State of New Mexi co and 24 many lives, and that's the focus of the public health

25 the public health orders is going to keep tranpoline gyns 25 orders is to reduce cases.
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1 Q Ckay. And -- and so | hate to beat a dead horse, 1 working definition of "recreation” that's the termthat's
2 but -- and that means without regard to the health -- 2 in your public health orders?
3 without regard to any adverse health inpacts on children 3 A Lei sure tine.
4 or adults, or adverse econom c inpacts on businesses or 4 Q Wuld it include -- there's one definition here,
5 enpl oyees, correct? 5 refreshment of one's nind or body after work, through
6 MS. DUDLEY: (bjection, form 6 activity that amuses or stimulates, play? Wuld that be
7 A We' re keeping people alive and out of the 7 an acceptable definition fromrecreation?
8 hospital. 8 A That's not the definition | would use. | would
9 MR. ROGERS: Exhibit 13, please. 9 use the termleisure tine activity for recreation.
10 MR. ARTUSO. This is 14. Did you nean 14? 10 Q Can leisure tine activity include sports?
11 MR ROGERS: |'mcertain that | did. 11 A Yes, it can.
12 MR, ARTUSO  Ckay. 12 Q The City of Al buquerque has recreational
13 (Exhibit No. 14 marked for identification.) 13 basketbal | |eagues, they've got flag football, soccer and
14 Q (BY MR ROGERS) This is a research of -- this is 14 so on. So recreation certainly includes sports, right?
15 fromthe Research Quarterly for Exercise and Sport. |'m 15 A It can, yes.
16 going to guess that you have no opinion as to whether 16 Q And the definition of "gym" what is your
17 tranpoline training can be effective as resistance 17 understandi ng of a gyn®?
18 training for inproving knee nuscle strength and dynamic 18 A A place where you go to exercise.
19 bal ance in young nen and wonen; would that be correct? 19 Q Can you get exercise at a tranpoline facility?
20 A Yes, | have not reviewed the literature. 20 A Based on what you've shared, it sounds |ike you
21 Q Do you have any -- you don't have an opinion as a 21 can, yes.
22 doctor, that -- that tranmpoline training is likely to be 22 Q Bl ess you, Dr. Collins.
23 effective and inprove knee muscle strength and dynanic 23 MS. DUDLEY: Counsel, if it's all right,
24 bal ance? You -- you -- you can't get there, | take it, 24 could we take a quick break? We've been going over an
25 from your background and experience in public health? 25 hour now.
86 88
1 A I do not have know edge of the literature. |'d 1 MR ROGERS: VYes.
2 have to reviewit. 2 Q (BY MR ROGERS) Let ne -- let me -- before we
3 Q W' ve provided a collection of studies of sone 3 break, are there any answers you'd like to change at this
4 things and perhaps when soneone gets a chance, it would be 4 time, Dr. Collins?
5 appreciated if those would be reviewed. 5 A | do not have a list of all of the questions we
6 Let me -- let nme turn to another topic here. The 6 spent the last nearly three hours going over, so right now
7 public health orders that you are now responsible for 7 1 don't know of any that |I want to change.
8 include the word "recreation” in them Wuld you agree 8 MR ROGERS: Thank you. Let's take a short
9 that recreation is an inprecise tern®? 9 break. What did you want, Ms. Dudley, five minutes? Ten
10 A Can you define "inprecise?" Sorry to be so 10 mi nutes?
11 concrete. 11 MS. DUDLEY: Let's -- let's do ten nminutes,
12 Q Well, not accurate, anbiguous, susceptible of 12 if you don't mind, please.
13 several neanings. 13 MR ROGERS: Ckay. Very good. Ten minutes.
14 A Ckay. This has been a long session. Please 14 Ms. DUDLEY: Thank you.
15 rephrase the question. 15 VI DEOGRAPHER: We are now of f the record.
16 Q Woul d you agree that recreation is an inprecise 16 The tine is 4:57.
17 tern? 17 (Recess taken from4:57 p.m to 5:11 p.m)
18 A I don't know that that's relevant, but it has a 18 VI DEOCRAPHER: W are back on the record.
19 definition. 19 The tinme is 5:11.
20 Q Well, where is that definition? Is it in the 20 Q (BY MR ROGERS) Dr. Collins, are there any
21 public health order? 21 questions that you'd like to -- excuse ne. Any answers
22 A No, it is not in the public health order. The 22 that you'd like to change at this point?
23 recreation piece? |I'mnot aware that it's actually 23 A No, not at this point.
24 spelled out in the public health orders. 24 Q Okay. You have experience in education in the
25 Q What then is your assunption -- what's your 25 specialized field of public health, correct?
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1 A | have a Master's in Public Health, correct. 1 are prohibited to nongovernnental enployees
2 Q And that is inportant for this job that you've 2 Can you i magine any justification for governnent
3 volunteered for, correct? 3 enpl oyees being allowed those activities and to attend
4 A Correct. 4 those businesses and citizens not being allowed?
5 Q And if | understand your testinony, the decisions 5 A I'"d have to confer with general counsel to
6 about -- about what businesses are in what category is, to 6 understand the decision naking
7 the best of your know edge, determined by the |egal 7 Q Does it make sense to you?
8 departnent; is that correct? 8 A | actually would feel better conferring with
9 A The | egal departnent working w th whoever has 9 general counsel to get a better understanding
10 served as secretary and now ne, yes. 10 Q Can you think of any reasoning that governnental
11 Q Is there a witten trail for those decisions? 11 enpl oyees should be treated in that fashion, and citizens
12 Are there nenps and anal yses and so on that resulted in 12 shoul d not have access to these sane opportunities?
13 the various definitions that are now appearing in the 13 mean, any reason under the sun, that governnment enpl oyees
14 public health orders? 14 shoul d exenpt thensel ves fromthese restrictions
15 A | don't Kknow. 15 applicable to everyone el se?
16 Q Do any of the attorneys involved have any 16 A I'd have to go back and visit with those who made
17 speci alized education in public health? 17 that decision and understand the definition
18 A I don't know. 18 Q So as we sit here, you think there nay be a
19 Q Let ne -- let nme read to you fromthe June 30th 19 justification for allow ng governnent enployees to attend
20 public health order. Page 6, paragraph 7. And the 20 adult entertai nment venues and so on, novie theaters
21 definition for close-contact recreational facilities in 21 bow ing alleys and so on, and keepi ng nongover nnent a
22 the June 30th public health order, provided that 22 people out? You think there may be a reason for that?
23 governnent enpl oyees woul d be allowed access to the 23 MS. DUDLEY: (bjection, form
24 cl ose-contact recreational facilities. 24 A So |I'd need to understand what was the
25 The cl ose-contact recreational facilities at that 25 justification for that decision
90 92
1 tinme was defined as adult entertainnent venues, 1 Q (BY MR ROGERS) And can you answer my question?
2 performance venues, amusenent parks, go-kart courses, 2 So that you believe that there may be a rational answer as
3 mniature golf courses, bowing alleys, novie theaters, 3 to why governnent enpl oyees treat thenselves better than
4 nuseuns, anusenent parks, concert events, or "other places 4 the citizens that they're prohibiting fromthese sane
5 of indoor recreation or indoor entertainnent." 5 spots? You think it's possible there's a reason?
6 As a public health official, can you innagi ne any 6 MS. DUDLEY: bjection, form
7 reason that governnent enployees woul d exenpt thensel ves 7 A | think there's a justification that | don't
8 and al | ow governnment enpl oyees to attend adul t 8 understand as of right now.
9 entertai nnent venues, performance venues, amusenent parks, 9 Q (BY MR ROGERS) Okay. And here's the -- here's
10 go-kart courses, mniature golf courses, bowing alleys, 10 the definition here: "Recreational facilities include
11 novi e theaters, nuseuns and amusenent parks, concert 11 indoor novie theaters, nuseums, bowing alleys, mniature
12 events or other places of indoor recreation or indoor 12 gol f, arcades, anusenent parks, concert venues, event
13 entertai nnent, and the public would not? 13 venues use, perfornmance venues, go-kart courses, adult
14 MS. DUDLEY: Objection, form 14 entertai nment venues and ot her places of indoor recreation
15 A Sir, could you please rephrase that very |ong 15 or indoor entertainment.” And it says, "Recreational
16 question? 16 facilities do not include those venues being utilized for
17 Q (BY MR ROGERS) Yes. The crux of this question 17 governnental functions."
18 is governnent enployees, maybe the | awyers. Wio knows? 18 And you're telling me that you are going to have
19 They exenpted governnent enpl oyees fromthe 19 to consult with general counsel or sonebody as to what the
20 restrictions applicable to everyone else. So in the 20 basis for that exception mght be; is that correct?
21 definition of close-contact recreational facilities, June 21 A That's what |'m saying, yes
22 30th public health order, page 6, paragraph 7, they 22 Q So -- so as we sit here, you're of the opinion
23 allowed all government enployees to access adult 23 that there may be an explanation for treating governnent
24 entertai nnent venues, perfornmance venues, amusenent parks, 24 enpl oyees nore favorabl e than nongovernnental enpl oyees

N
(6]

and the long list of other businesses and activities that

N
o

is that correct?
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1 MS. DUDLEY: (bjection, form 1 A General counsel is helping to informwhat |
2 A | believe there's an explanation that | don't 2 approve now in ny current role.
3 know of at this point. 3 Q I's there anyone el se that you would want to check
4 Q (BY MR ROGERS) And so you're not bothered by 4 with to find out about the process and that decision
5 this exception? 5 maki ng process?
6 A Can you rephrase that? 6 A Per the guidance of general counsel, there could
7 Q Yeah. Is this exception for governnental 7 be, for sure.
8 enpl oyees to enjoy all of these things that are prohibited 8 Q Are you aware of any study that suggests barber
9 to everybody else in New Mexico, that doesn't bother you 9 shops, hair salons, gyms, group fitness classes, tattoo
10 as a -- as a government official? 10 parlors, nail salons, spas, massage parlors, tanning
11 A I1'd like to better understand "governnent al 11 salons, guided raft tours, guided balloon tours, bowing
12 functions" and get nore of an explanation of that. 12 alleys, ice skating rinks and personal training services
13 Q So it may be okay, | guess, depending on what you 13 present any less risk than tranpoline gyns?
14 find out? |Is that correct? 14 A I'"mnot aware of any studies.
15 A I woul d need to understand nore about the 15 Q Ckay. |Is there any area or questions you were
16 justification. 16 concerned with prior to the deposition that |'ve not asked
17 Q What possibly could justify that, Dr. Collins? 17 you about ?
18 A I wouldn't know until | got nore infornation. 18 A No.
19 Q You think there is nore information to justify 19 Q I's there any area or questions that you thought |
20 that? 20 m ght ask before your deposition, that | have not asked?
21 A That's what 1'd have to find out, M. Rogers. 21 A No.
22 Q Thank you. 22 Q I's there anything el se that you can tell ne that
23 Do you know if any analysis or study was 23 | can convey to ny clients as to the explanation for
24 performed prior to the decision to take gyms fromthe 24 tranpoline gyns not being treated as gyms?
25 prohibited list and put themin the close-contact business 25 A | don't have any additional information.
94 96
11list? 1 MR ROGERS: Gkay. Can we take just a
2 A I don't know of any studies. 2 minute? | think we're done. Well, that's |awer speak,
3 Q Do you know if any study was perforned that 3 for four mnutes.
4 resulted in group fitness classes noving from prohibited 4 Ms. DUDLEY: Certainly.
5 to the close-contact business category? 5 VI DEOGRAPHER: W are off the record. The
6 A I don't know of any studies. 6 tine is 5:24.
7 Q Do you know of any study that was conducted that 7 (Recess taken from5:24 p.m to 5:28 p.m)
8 nmoved ice skating rinks and bow ing alleys fromthe 8 VI DEOGRAPHER: W are back on the record.
9 prohibited to the close-contact business category? 9 The tine is 5:28.
10 A I don't know of any studies. 10 Q (BY MR ROGERS) Dr. Collins, if it turns out
11 Q Do you know of any study that was perfornmed to 11 that it is entirely possibly to junp on a tranpoline
12 nove personal trainers fromthe prohibited to the 12 without causing the mask to fall off, would the department
13 cl ose-contact business category? 13 consider treating and allowi ng -- excuse me. Wuld the --
14 A I don't know of any studies. 14 woul d the departnent allow tranpoline gyns to operate
15 Q Do you know what the process is to nove 15 under the same conditions that gyms operate?
16 industries and businesses fromthe prohibited category to 16 A I'd have to go back and review w th counsel how
17 the cl ose-contact business category? 17 we' ve cone to this decision to give you a good answer.
18 A Can you pl ease rephrase that question? 18 Q Let me help you a little bit, because we had sent
19 Q Yes. What is the process whereby these 19 a collection of public inspections -- a public records
20 industries and these activities get out of the doghouse 20 request and we asked for the basis of the decision to put
21 and into the cl ose-contact business category? 21 tranpoline gyms in the prohibited category. And the
22 A I would need to review nore with general counsel 22 answer was, there's nothing. There was no study, no
23 about that. 23 anal ysis, no consideration. They appeared there. Ckay?
24 Q Okay. So it's general counsel, to your 24 And does that help you answer the question, if we
25 know edge, that's naking those decisions? 25 can establish that -- if thereis -- if there is no study,
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1 there was no consideration, no risk analysis, no nothing, 1 accurate here.

2 and we can establish that it is safe to junmp on a 2 If it's county driven, why -- why do you allow

3 tranpoline and a mask does not becone disl odged, would 3 barber shops, hair salons, nail salons, spas, nmassage --
4 that allow you to conclude that tranpoline gyns should be 4 massage spots, why are they allowed? They're in the sanme

5 treated as gyns, assumng that they follow the COVID-safe 5 county, they're subject to the sane positivity rate.

6 practices that gyns do? 6 A So it's driven by the county and what we know

7 MS. DUDLEY: Objection, form 7 about COVID and howit's transmtted. There are nultiple

8 A I'd have to gather nobre data to give you an 8 factors.

9 affirmative on that. 9 So you keep referring to a study of a nail salon
10 Q (BY MR ROGERS) And if it turned out that there 10 versus a tranpoline park. The data that we're | ooking at
11 was, in fact, no recorded instance of -- of COVID being 11 basically is looking at transm ssion of COVID.

12 transnmitted at a tranpoline facility in America, would 12 Q And I'mnot -- | amcertain | do not understand

13 that al so assist you in making a decision to allow 13 your answer. And | apol ogize, we've been at it a long

14 tranpoline gyns to operate just |like gyns? 14 tinme and it very well nmay neke sense and |'mtired. But |

15 A Pl ease keep in mnd the decisions around the 15 don't understand what you nean.

16 public health orders are at the county |evel and making 16 Because -- because if -- if there is no study to

17 sure we take care of the state. The absence of a case 17 indicate that list of entities is any less risky than a

18 does not nean there was not a case, so | cannot agree with 18 tranpoline gym and they're both in the same county, how

19 your statenent. 19 can it be that they' re open and tranpoline gyns are not?

20 Q So the -- so that doesn't sound |ike the decision 20 A W' re | ooking at mask wearing, social distancing

21 is data- or science-driven if, in fact, there are no 21 and hand washing; we're also | ooking at cases in the

22 reported cases and that isn't a significant factor in your 22 county; and that's the data that's driving the decision

23 decision, does it? 23 meki ng.

24 A Can you pl ease rephrase the question? 24 Q Ckay. So we're in Bernalillo County, and you

25 Q Yeah. |'m puzzled by this, because you'd 25 have gyns open and you have tranpoline gyns closed. So
98 100

1 indicated that the decisions are -- and the governor has 1 that variable is out, right? And if you come to the

2 time and tine again tal ked about how the decisions are 2 conclusion that tranpoline gyms can social distance, they

3 data-driven and a matter of science. 3 can -- they can wear masks and they can wash hands, why
4 If it is a matter of science that there are no 4 are gyms open and tranpoline gynms closed?

5 reported cases of transnission, that is not a significant 5 A | have not come to the conclusion that these

6 factor in your consideration, of placing tranpoline gyns 6 tranpoline parks -- which | know very little about, other

7 in the sane category as gyns? 7 than what | know as far as what you've explained -- that

8 A The data that they're | ooking at are rates of 8 they actually can distance and that they can keep their

9 cases in a county, it is not by a specific business. 9 mask on.

10 Q Well, in this instance, it makes no difference 10 Q And you've explained that you're not aware of any
11 because there are no reports in the county, and there are 11 study or any basis for that opinion, it's just you're

12 no reports in the state and there are no reports in 12 uncertain; is that correct?

13 Anerica. So the category doesn't natter, however you 13 A That's what | said earlier, I'mnot aware of any
14 split that; it's zero, right? 14 studies, that's correct.

15 A The county | evel data -- go ahead, Ms. Dudl ey. 15 Q Ckay. Just -- just one last question. So as we
16 Ms. DUDLEY: That's all right. Go ahead and 16 sit here today, you have no know edge that the cost in
17 answer if you can. 17 damages of these public health orders have ever been

18 A The county level data that I'mreferring to are 18 considered by the State of New Mexico; is that correct?
19 the nunber of cases in the county it's not by cases within 19 A I"'mnot aware that they've been taken into

20 a business. So that is the data-driven conponent of the 20 account since |'ve been on ny role here as secretary.

21 decisions that predate ne and that continues. 21 Q Ckay. How do -- how do massage parlors social
22 Q How does that square with the list of -- list of 22 distance?

23 businesses that are allowed to be open? How does that 23 A You woul d have to find out, but it's a public

24 square with that and the decision to allow nail 24 heal th order.

25 facilities, spas -- let me give you the list here to be 25 Q They can't social distance, can they,
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1 Dr. Collins? 1 difficulties. | have no nore questions for Dr. Collins.
2 MS. DUDLEY: (vjection, form 2 Ms. DUDLEY: M. Rogers, we just went off the
3 A They can wear the nask. 3 record so let's go back on the record and you can say it
4 Q (BY MR ROGERS) And you could wear a mask at the 4 again. Is that all right?
5 tranmpoline gym so that's not a distinguishing feature, 5 MR. ROGERS: Yep.
6 right? And the same questions for barber shops. You 6 MS. DUDLEY: Okay. Perfect.
7 can't social distance at a barber shop, a nail salon, a 7 M. Videographer, if you please.
8 beauty parlor, a spa, or any of those, right? So that's 8 VI DECGRAPHER:  Yep, one monent. W are back
9 not a -- that's not a reason to -- to close these 9 on the record. The time is 5:44.
10 busi nesses down and put their enployees on the 10 MR ROGERS: Sorry for the technical
11 unenploynent line, is it? 11 interruption and thank you for your patience, Dr. Collins.
12 MS. DUDLEY: (Objection, form 12 | have no nore questions.
13 A | feel like |I"'mbeing led to a certain answer and 13 MS. DUDLEY: We will read and sign. Four to
14 1' munconfortabl e answering your question. 14 a page Etran and ny office would also like a copy of this
15 Q (BY MR ROGERS) Well, yes, you are being led to 15 video as wel | .
16 a conclusion. And it's -- it's an absolutely rational 16 VI DEOGRAPHER. Ckay. W are now of f the
17 one. And |I'mgoing to request an answer, even if you're 17 record. The tine is 5:45.
18 unconfortable giving it, because it does not nmake sense. 18 (Deposition concluded at 5:45 p.m)
19 Many of these entities don't social distance at all and 19
20 yet they're allowed. So that can't be the defining 20
21 criteria, can it? 21
22 A I would have to go back to general counsel and 22
23 discuss this further and cone back with an answer for you. 23
24 Q Do any of those persons in general counsel have 24
25 any education or experience in public health? They're 25
102 104
1 just lawers, aren't they? 1 IN THE UNI TED STATES DI STRI CT COURT
F THE DI STRI NEW {
2 A You' ve asked me this question before, and | have 2 xR STRICT OF VEXI €O
3 not |ooked at the CVs of each person in the general ETP RI O RANCHO PARK, LLC,
3 an Arizona Linmted Liability Company;
4 counsel at DOH. FAC- ABQ, LLC,
5 MR ROGERS: All right. Well, Dr. Collins, I 4 a New Mexico Limted Liability Conpany;
JUNGLE JAM LLC,
6 appreciate your extrene patience and | hope that you 5 a New Mexico Linited Liability Conpany; and
: . . DUKE CI TY JUWMP, LLC,
7 understand -- | think you do -- that -- how inportant this 6 a New Nexico Limited Liability Company
8 is tony clients. They're -- they are having to address 7 Plaintiffs,
. . . . . 8 vs. Case No. 1:21-CVv-00092 JB/ KK
9 serious financial econonic issues. They're having to 9 M CHELLE LUJAN GRI SHAM
10 address a collection of the inpacts of that. They have to in her official capacity as Governor
10 of the State of New Mexico,
11 fire enployees. They have to put people on the 11 TRACIE C. COLLINS, MD.,
12 unenploynent line and the -- and the current guidelines, in her official . capaci ty as Secretary-Designate
12 for the New Mexi co Departnent of Health,
13 all the way down to green, they don't allow themto open 13 TIM Q JOHNSON,
’ . in his official capacity as Acting Cabinet Secretary
14 whatsoever. And so, there is no daylight here under the 14 for the New Mexico Department of Public Safety,
15 present systemand | would respectfully -- 15 Def endant s.
. 16 REPORTER S CERTI FI CATE
16 (Video and audio of M. Rogers stopped.) 17 |, THERESA E. DUBO'S, RPR, NM CCR #29, DO HEREBY
17 MR ARTUSC. Pat, you cut out. CERTI FY that on Fepruary 19, 2021, the Zoom Video
o ) 18 Conference Deposition of TRACIE C. COLLINS, MD., was
18 MS. DUDLEY: M. Artuso, is it okay if we go taken before ne at the request of, and seal ed original
. , o - 19 thereof retained by:
19 off the record while we're waiting for M. Rogers to join 20 For the Plaintiffs
20 us? Patrick J. Rogers, Esq.
21 Patrick J. Rogers, LLC
21 MR ARTUSG:  Sure. 20 First Plaza, Northwest, Suite 725
22 VI DEOGRAPHER: W are now off the record. 22 Al buquer que, New Mexico 87102
_ ) 23 | FURTHER CERTI FY that copies of this
23 The tine is 5:41. Certificate have been nailed or delivered to all
24 (Recess taken from5:41 p.m to 5 44 p.m) 24 Counsel, and parties to the prgceed| ngs not )
represented by counsel, appearing at the taking of
25 MR ROGERS: | apol ogize. Sone technical 25 the Deposition.
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1 | FURTHER CERTI FY that exami nation of this 1 DATE DELI VERED/ MAI LED RETURN BY
transcript and signature of the witness was 2 T/RACIMERICA ?—&&EYM E-SQ
. : c/o . \
2 requested by the witness and all parti es present._ 3 OFFI CE OF THE GOVERNOR
3 O _ , aletter was mailed or delivered to 490 O d Santa Fe, Suite 400
MARI A S. DUDLEY, ESQ, regarding obtaining signature of 4 Santa Fe, New Mexico 87501
4 the witness, and corrections, if any, were appended to the (505) 476- 2210
original and each copy of the Deposition. 5 maria. dudl ey@t ate. nm us :
5 6 RE: ETP Rio Rancho Park, LLC, et al., vs. Mchelle Lujan
Gisham et al.
| FURTHER CERTI FY that the recoverable cost of the 7 Deposition of: TRACIE C. COLLINS, M D.
6 original and one copy of the Deposition, including Date Taken: February 19, 2021
exhibits, to PATRICK J. ROGERS, ESQ, is $ 8 .
7 Dear Dr. Collins:
. L 9
! FURTHER C,ERTl F,Y that | did af’m nister the an h,to At the tine of the above deposition/sworn statenent,
8 the witness herein prior to the taking of the Deposition; 10 it was requested that the deponent read and sign the
that | did thereafter report in stenographic shorthand the transcript.
9 questions and answers set forth herein, and the foregoing 11 . . .
is atrue and correct transcript of the proceeding had ___ Enclosed is your copy of the transcript with the
10 the taki f this De it to the best of 12 original signature page. Please ask the witness to
upf)n. e taxing o I's position to e best of ny read the transcript and make any corrections on the
ability. 13 original signature page and return the original
11 signature page to our office.
| FURTHER CERTI FY that | am neither enployed by nor 14 DUE TO TRIAL | N THE MATTER BEI NG SET FOR
12 related to nor contraclt ed with (unless gxceplt ed by the 15 —— S| GNATURE MUST BE COVPLETED BY
rules) any of the parties or attorneys in this case, and )
13 that | have no interest whatsoever in the final 16
di sposition of the case in any court. Enclosed is a courtesy copy of the transcript with
14 17 the original signature page. Please read the
15 (D transcript and nake any and all corrections to your
A 18 testinony that you feel are necessary and indicate
- such corrections on the attached page. Please only
16 Theresa E. DuBois, RPR 19 return the attached original signature page to our
New Mexi co CCR #29 office, not the transcript.
17 Li cense Expires: 12/31/2021 20 o o o
18 The deposition transcript is nowready to reviewin
21 our office. Please call (505)806-1202 to neke
19 arrangenents for reading and signing.
20 22
21 The transcript is now ready for review Please
22 23 renmit payment in the anmount of $ Your
23 transcript will be delivered as soon as paynent is
24 received. |If you choose not to pay, please contact
24 our office at (505)806-1202 to nmake arrangenents for
25 25 readi ng and si gni ng.
106 108
1 ETP RO RANCHO PARK, et al., vs. LUJAN GRISHAM et al. 1 C her:
2 SI GNATURE/ CORRECTI CN. PAGE 2 Wtnesses are provided 30 days fromreceipt of this
3 _If.there are ahy_typographwal errors to your letter to read and sign the transcript. Failure to read
4 Deposi tion, please indicate them bel ow. ) o ) ) ) ) o
5 PAGE LINE 3 and sign within this time will result in the original
6 __ __Change to transcript being filed w thout the signature page.
7 Change to 1
8 Change to Your immediate attention to this matter is
9_________ Change to . )
10 Change to 5 appreciated. |f you have any questions, please call us at
11 (505) 806- 1202.
Any ot her changes to your Deposition are to be 6
12 listed belowwith a statement as to the reason 7
for such change:
13 ALBUQUERQUE COURT REPCRTI NG
PAGE LINE CORRECTI ON REASON FOR CHANGE 8 SERVI CE, LLC
14 9
10
15
11
16 12
13
17 14
18 15
16
19 17
I, TRACCE C. COLLINS, MD., do hereby certify that I 18
20 have read the foregoing pages of ny testinony as 19
transcribed, and that the sane is a true and correct
21 record of the testinony given by me in this Deposition on 20
February 19, 2021, except for the changes made. 21
23
23
24 DATE S| GNED TRACIE C. COLLINS, MD. 24
25 25
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